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IN THE 


1 

United States Court of Appeal^ 

fob the District of Columbia. 


Art Metal Works, Inc., Newark, New 
Jersey, 

Juuus Kohn, Doing Business as The Imco 
Company, New York, N. Y., 

Petitioners , 
vs. 

Thomas W. Holland, Administrator, Wage 
and Hour Division, U. S. Department of 
Labor, Washington, D. C., 

Respondent . 


No. 8119. 


I 


BRIEF FOR PETITIONERS. 

I 

Jurisdictional Statement. 

This is a petition to review an order of the Administra¬ 
tor, Wage and Hour Division, U. S. Department of Labor, 
issued under section 8 of the Act of Congress approved 
June 25,1938, known and cited as the Fair Labor Standards 
Act of 1938 (52 Stat. 1060; 29 U. S. C. A. 201 et seq.) herein¬ 
after referred to as the Act. Jurisdiction to review the or-i 
der is vested in this Court in and by section 10 of that Act. 

i 

Acting by virtue of and pursuant to the authority vested! 
in him by section 5 of the Act, Philip B. Fleming, then Ad¬ 
ministrator, on October 23, 1940, appointed an Industry 
Committee No. 17 for the Jewelry Manufacturing Industry.1 
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(Tr.. Bk. 1, Ex. 1 A; Petnrs. App. 8.) In due course Indus¬ 
try Committee No. 17 made its findings and recommenda¬ 
tions to the Administrator, and upon their disapproval by 
him he appointed a new Industry Committee No. 26 for the 
industry. (Tr., Bk. i, Ex. 1 C, Petnrs. App. 17.) Acting 
upon the findings and recommendations of this Industry 
Committee, the Administrator on October 16, 1941 issued 
his order thereon (Tr., Bk. VII, No. 3169), review of which 
is before the Court on a petition brought under section 10 
of the Act. (Petnrs. App. 1.) 

On January 21,1942 Thomas W. Holland, Administrator, 
was substituted for Philip B. Fleming as respondent by or¬ 
der of Court. 


Statement of Case. 

An order of the Administrator here under review was 
issued by him in the Jewelry Manufacturing Industry, the 
definition of which, as amended by the Administrator, in¬ 
cluded cigar and cigarette cases and lighters as articles of 
ornament or adornment designed to be worn on apparel or 
carried on or about the person. It is the contention of peti¬ 
tioners that these articles, except such of them as are jew¬ 
elry establishment products, should not have been included 
in this industry and that the wage order should be set 
aside or modified accordingly. 

As Philip B. Fleming was the Administrator under the 
Act during the whole of the period covered by this review, 
he is referred to hereinafter as the Administrator. 

Petitioner Art Metal Works, Inc. is a manufacturer of 
cigar and cigarette cases and lighters, smokers’ sundries, 
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sparking toys and other objects made of cast metal (Tr., Bfy 
VII, No. 2986, pp. 52, 55) and does not use precious metal^ 
(Ibid, pp. 60, 61.) Petitioner Julius Kohn manufacturer^ 
cigar lighters of steel. 

By order No. 66 dated October 23, 1940, the Administra¬ 
tor appointed and convened Industry Committee No. l| 
for the Jewelry Manufacturing Industry to investigate con¬ 
ditions in the industry and recommend minimum wage rate& 
for employees. (Tr., Bk. I, Ex. 1 A; Petnrs. App. 8.) 

For the purpose of the order the term “Jewelry Manu| 
facturing Industry” meant “the manufacturing, process^ 
ing, or assembling, wholly or partially, from any material! 
of jewelry commonly or commercially so known * * t 
J ewelry as used herein, does not include cigar and cigarette 
cases, holders, and lighters, pocket knives, cigar cutter4 
* * # ” (Tr., Bk. I, Ex. 1 A; Petnrs. App. 9.) 

On November 26,1940 Industry Committee No. 17 recomi 
mended to the Administrator a change in the definition ofj 
the industry so that it include as “jewelry commonly or 
commercially so known” cigar and cigarette cases and 
lighters as articles of ornament or adornment designed to be 
worn on apparel or carried on or about the person. (Tr., 
Bk. I, Ex. 1 B; Petnrs. App. 11.) The sole reason given for 
the recommendation was that “it was felt” that such 
lighters and cases commonly manufactured in what are or¬ 
dinarily understood to be jewelry establishments are arti¬ 
cles of ornament or adornment. The recommendation was 
approved by the Administrator on the same date and the 
definition changed so as to include lighters and cases, but 
without limitation as to establishments producing them. 
(Tr., Bk. I, Ex. 1 C; Petnrs. App. 12.) 
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Considered by Industry Committee No. 17 in its investi¬ 
gation of conditions in the industry were reports prepared 
by the Bureau of Labor Statistics and the Wage and Hour 
Division of the U. S. Department of Labor and testimony 
of a number of interested parties. The statistics and 
tables before the Committee expressly excluded all data on 
cigar and cigarette cases and lighters except as they were 
jewelry establishment products and were confined to the in¬ 
dustry as originally defined (Tr., Bk. I, Lx. 1 F. p. 3; Bk., 
I, Ex. 1 E, p. 55; Bk., V, p. 35), and no testimony whatso¬ 
ever was presented on other than this type of product. On 
December 17,1940, Industry Committee No. 17 made its re¬ 
port and recommended at 40 cent per hour minimum wage 
rate for workers employed in the manufacture of watch cas¬ 
es, precious jewelry and precious, semi-precious, synthetic 
or imitation stones and a minimum wage rate of 35 cents per 
hour for workers employed in the production of all other 
products covered by the definition, these including the 
manufacture of cigar and cigarette cases and lighters. (Tr., 
Bk. II, Ex. 1 G; Petnrs. App. 14.) 

On January 21-24 and February 3, 1941 a public hearing 
was held on the recommendations of Committee No. 17, at 
which no testimony was adduced respecting the manufac¬ 
ture of cigar and cigarette cases and lighters and at which 
petitioners did not appear. On April 24, 1941, the recom¬ 
mendations of Committee No. 17 were disapproved by the 
Administrator only because of inconsistencies in the record 
as to classification of zircons, garnets, and pearls (Tr., Bk. 
VII, No. 2677; Petnrs. App. 15), and he thereupon by ad¬ 
ministrative order No. 100 appointed a new Industry Com¬ 
mittee No. 26 to consider his objections. (Tr., Bk. VII, No. 
2681; Bk. VII, Ex. C, p. 28; Petnrs. App. 17.) 
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Industry Committee No. 26 convened on May 19,1941 and 
held an informal hearing on that date. (Tr., Bk. VII, sfo. 
2812; Admtrs. Ex. C.) This was the only meeting of t^ie 
Committee and it had before it only that which was con¬ 
sidered by Industry Committee No. 17, except for some 
added testimony on matters other than the production of 
cigar and cigarette cases and lighters. 

On May 20, 1941, Committee No. 26 made its report to 
the Administrator and recommended a 40 cent per hour 
minimum wage rate for all employees in the Jewelry Manu¬ 
facturing Industry, as defined, eiiminating any industry 
classifications. (Tr., Bk. VII, No. 2986; Petnrs. App. 19.) A 
public hearing on the recommendations of Committee No. 
26 was held on June 24,1941, at which petitioners appeared 
in opposition to the recommendations of the Committee and 
thereafter submitted briefs to the Administrator urging 
that the manufacture of their cigar and cigarette cases and 
lighters were not jewelry establishment products and were 
not within the industry, that a 40 cent minimum wage ra te 
would curtail labor, and that there is no basis on the record 
tor the inclusion in the industry of petitioners’ products. 

The Statute Involved. 

The relevant parts of the Act being lengthy are set out in 
Petitioners’ Appendix, p. 59 et seq. 

Statement of Points. 

It is petitioners’ contention that* 

1. The manufacture of cigar and cigarette cases and 
lighters, except where they are identified as jewelry <U- 


i 

I 
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tablishment products, is not within the Jewelry Manufac¬ 
turing Industry. 

II. The order of the Administrator approving the recom¬ 
mendation of Industry Committee No. 26 so far as it ap¬ 
plies to the manufacture of cigar and cigarette cases and 
lighters other than jewelry establishment products is not 
in accordance with law. 

(a) The recommendation of Industry Committee No. 
26 was made without evidence necessary and appro¬ 
priate to enable it to perform its duties and func¬ 
tions. 

(b) The recommendation of Industry Committee No. 
26 was contrary to the record upon which it was based. 

(c) The recommendation of Industry Committee No. 
26 was not supported by evidence adduced at the hear¬ 
ing thereon. 

Summary of Argument. 

The Manufacture of Cigar and Cigarette Cases and 
Lighters, Except Those Identified as Jewelry Establish¬ 
ment Products Is Not Within the Jewelry Manufacturing 
Industry. 

The definition of an industry by the Administrator for 
the purposes of the Act must of necessity be limited, even 
though the inclusion of a given product “principally con¬ 
cerns convenience in administering the Act”. That the 
definition must conform to the statute requires a limitation 
narrower than the mere gainful employment of individuals. 
(Sec. 3 (h).) It is at the least limited by the membership 
of the Industry Committee, which, in addition to representa¬ 
tives of the public, is composed of representatives of em¬ 
ployees and employers “in the industry.” If an industry 



unit is not distinctly within the definition of an industry and 
not represented on the committee, classification within the 
industry is not within the requirements of the Act. When 
the original Committee No. 17 was appointed cigar and 
cigarette cases and lighters were expressly excluded in toto 
from the definition of the Jewelry Manufacturing Industry 
and the Committee formed accordingly, thus leaving the^e 
manufacturers without representation. 


Industry Committee No. 17 classified cigar and cigarette 
cases and lighters and recommended a 35 cent per hour 
minimum wage rate. Assuming this classification to have 
been proper as an administrative convenience, the succeed¬ 
ing Committee, No. 26, by dropping the classification and 
without further investigation eliminated it from the indus¬ 
try. 

The Recommendations of Industry Committee No. 26 
Were Not Supported by Necessary and Appropriate Evi¬ 
dence. 


A recommendation of an industry committee must be 
supported by an investigation of conditions in the indus¬ 
try including the hearing of witnesses and receipt of evi¬ 
dence necessary for the performance of its duties an|d 
functions in the fair, proper and effective administration 
of the Act. The Administrator must submit to a committeje 
such data as he has available and provide all possible ma¬ 
terial witnesses. 

When Industry Committee No. 26 convened, it held an 
informal hearing the same day and had before it only the 
record of Industry Committee No. 17. The Administrator 
supplied only such reports, statistics, and tables as were 
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considered by Industry Committee 17, and these expressly 
excluded cigar and cigarette cases and lighters, except such 
as are jewelry establishment products, and were confined to 
products within the original definition of the industry in 
which the lighters and cases were excluded. Testimony was 
taken, but none had direct or indirect bearing upon the 
manufacture of these products. 

As the Administrator had no data on the subject and no 
testimony was received and no other investigation made of 
the classification which included cigar and cigarette cases 
and lighters, there was no such investigation or evidence as 
“to enable the Committee to perform its duties or func¬ 
tions.” 

The Recommendations of Industry Committee No. 26 
Were Contrary to the Record. 

The recommendations of Industry Committee No. 20 
were based on data submitted by the Administrator and tes¬ 
timony offered at its informal hearing. 

The data submitted by the Administrator, and under the 
Act it was all available to him, were confined to products 
coming within the original definition of the industry, i. e., 
jewelry establishment products, and there was no testimony 
on other than these. 

On data and testimony adduced before it, Committee No. 
17, on a change in the definition of the industry but without 
added data, recommended a classification which included 
cigar and cigarette cases and lighters generally, with a 
35 cent per hour minimum wage rate. The Administrator 
rejected the recommendations of Industry Committee No. 
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I 


17 solely because of a questionable classification of zircons, 
garnets, and pearls and did not question any other findings 
or recommendations of the Committee. Committee No. 
was appointed only for the purpose of clarifying the classi¬ 
fication of these stones, and its hearing was conducted ac¬ 
cordingly. Had the Administrator chosen to reconvene 
Committee Xo. 17 for this purpose, there can be no question 
that the 35 cent classification would have remained un¬ 
disturbed—in fact, consistency would have required it in 
the absence of any new data or evidence and there was 
none. 

There is nothing to support the recommendation of Com¬ 
mittee No. 26 to eliminate the classification in question 
nor that it apply to non-jewelrv establishment products, 
and its action was contrary to the record. Nor is there 
basis for the application of the recommendations of Com¬ 
mittee No. 17 to other than jewelry establishment pro 
ucts. 

The Recommendations of Industry Committee No. 26 

Were Not Supported at the Hearing Thereon. 


1 - 


The Administrator shall disapprove recommendations of 


an Industry Committee unless they are supported by tlpe 
evidence adduced at the hearing thereon. (Sec. 8 (d).) 

At the hearing on the recommendations of Committee No. 
26 there was introduced on behalf of the Administrator on|y 
the record for the industry subsequent to the appointment 
of Committee No. 17 with the exception of a statistical table 


in no way relating to or affecting non-jewelry productjs, 
but, on the contrary, being supplemental in time to statistics 
the industry as originally defined. There was no mo 

j 


on 
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support for tlie Committee’s recommendations before the 
examiner than there was before the Committee. 

The only testimony and evidence submitted on the ques¬ 
tions affecting petitioners were introduced by their witness, 
whose undisputed testimony showed that their cigar and 
cigarette case and lighter products are not jewelry com¬ 
monly or commercially so known, that their manufacture 
requires a different type of labor from that engaged in the 
manufacture of such jewelry, and that a 40 cent per hour 
minimum wage rate would substantially curtail employment 
in the manufacture of low-priced cigarette and cigar cases 
and lighters, which are not within the definition of jewelry 
commonly or commercially so known. 

V V 

ARGUMENT. 

I. The Manufacture of Cigar and Cigarette Cases and 
Lighters, Except Where They Are Identified as Jewelry 
Establishment Products, Is Not Within the Jewelry Manu¬ 
facturing Industry. 

‘‘So far as the definition (of an industry) is open to 
attack, it is upon the record made before the Adminis¬ 
trator if it there appears that the definition does not 
conform to the statute or that the recommendations 
of the Committee were based on a different definition 
of the industry from that finally made and so do not 
support an order for the industry as defined.” Opp 
Cotton Mills v. Administrator , 312 U. S. 126; 61 S. C. 
524, 534. 


a. The Definition of the Jewelry Manufacturing In¬ 
dustry Does Not Conform to the Statute. 

An industry must be limited by definition. That the defi¬ 
nition of “industry’” in the Act,—“Industry means a trade, 
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business, industry, or branch thereof, or group of indus¬ 
tries in which individuals are gainfully employed” (Se<t. 
3 (h)), is an express limitation is decided in the Opp Case, 
and its interpretation is practical at least within limits. 
The “industry” must be related. “A consideration of the 
competitive conditions of the same or similar products bf 
closedv related industries (which might have been called 
an industry) would seem to carry out the purposes of Sec 
tion 8.” National Association of Wool Manufacturers 

Fleming, 74 App. D. C.; 122 F. (2d) 617, 620. A co 

bination of unrelated industries in a single definition would 
result not only in inequities but in disastrous confusion. 


j: 


At the least, the application of an administrative defini¬ 
tion must be determined by the Industry Committee ap¬ 
pointed by the Administrator to investigate conditions in 
the industry. It must comprise representatives of the em¬ 
ployers and employees in the industry. (Sec. 5 (b).) An 
administrative order not based on recommendations of 
such a committee “drawn principally from the industry 
itself” can not be supported. Opp Cotton Mills v. Adminisy 
t rat or, supra. Here the Committee was appointed for the 
Jewelry Manufacturing Industry as originally defined, 
which excluded the products manufactured by petitioners. 
Granting that the definition might subsequently be changed 
(Opp Cotton Mills v. Administrator, supra, p. 534), it could 
not legally be enlarged to cover an “industry” not within 
that industry from which the employer and employee rep¬ 
resentatives were chosen, as was here the case. To thii 
there is no disagreement between the parties—the Adminis ¬ 
trator in the Apparel Industry rejected the recommendaj 
tions of the Industry Committee for the making of emj 
broideries, finding that it was a distinct industry. So\ 
Garment Manufacturers Assn, v . Fleming, 74 App. D. C. ... ( 
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122 F. (2d) 622, 628. In the Opp Case “the Administra¬ 
tor found that the basic considerations in determining which 
manufacturing processes were to be included within the 
definition were competitive relationships * * V’ Such are 
obviously impossible with entirely unrelated industries. 


Administrative convenience does not alter the require¬ 
ment. 

“The inclusion of a given product in one industry or 
another * * * principally concerns convenience in ad¬ 
ministering the Act, and the provisions for classifica¬ 
tion with appropriate wage differentials afford ample 
opportunity for fixing an appropriate wage with re¬ 
spect to any product whether it is placed in one in¬ 
dustry or another.” Opp Cotton Mills v. Administra¬ 
tor y supra, p. 535. 

Industry Committee No. 17 classified cigar and cigarette 
cases and lighters and recommended a 35 cent per hour 
minimum wage rate after the change in the definition 
■whereby these products were included. In effect, the 
classification combined two industries for administrative 
convenience. After rejection by the Administrator of the 
recommendations of this Committee and the appointment 
of Committee No. 26 on the same definition, that Committee 
dropped the classification and made its recommendations 
upon the “distinct” Jewelry Industry. The only possible 
result of this action was the exclusion of the classification 
and the subject industry from the Committee’s recommen¬ 
dations. 

b. The Recommendations of Industry Committee No. 26 
Were Based on a Different Definition from that Finally 
Made. 

“There is no provision of the statute preventing 
amendment of the definition -while the matter is pend- 
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mg before the Committee * * * so long as the report 
of the Committee is based on the amended definition.!” 
So. Garment Manufacturers’ Assn. v. Fleming, suprh. 

I 

The recommendations of the original Committee No. ^7 
for classification including the manufacture of cigar ar|d 
cigarette cases and lighters were based on reports and daia 
submitted by the Administrator and on testimony of wit¬ 
nesses. All evidence supplied by the Administrator related 
solely to the Jewelry Industry as originally defined, and 
only such cigar and cigarette cases and lighters were includ¬ 
ed as were clearly “jewelry establishment products.” (Tr., 
Bk. I, Ex. 1 E, p. 55; Ex. 1 F, p. 3; Bk. V, p. 35.) No testi¬ 
mony was adduced before the Committee other than suejh 
products. 

The reason for the recommendation of Industry Com- 
mittee No. 17 for a change in the definition so that lightens 
and cases be included was that such as “are commonly 
manufactured in establishments which are jewelry estab¬ 
lishments, as the word is ordinarily understood”, belong 
in the Jewelry Industry. (Tr., Bk. I, Ex. 1 B; Petnrs. App. 
11.) This limitation was in accord with the evidence placed 
before it and with the original definition of the industri. 
It clarified the definition, at the same time excluding peti¬ 
tioners’ products. 


All action taken in connection with this industry leads 

* 

to the inevitable conclusion that the final wage order i|s 

i 

applicable solely to jewelry establishment products—thie 
original definition, the qualification of the recommendaj- 
tion of Committee No. 17, and the investigation. Commit¬ 
tee No. 26, whose functions were limited to classification 
of some precious stones, acted on only what was considered 
bv Committee No. 17. 
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c. Cigar and Cigarette Cases and Lighters Manufac¬ 
tured by Petitioners Are Generally Recognized as Non- 
Jewelry Establishment Products Without “Competitive 
Relationship” with the Jewelry Industry. 

For tax purposes the federal government excepts cigar 
and cigarette cases and lighters from jewelry excise taxes 
unless made of precious metals or otherwise are jewelry es¬ 
tablishment products. (Revenue Act of 1941, Title 26,1. R. 
C. sub-part D, sec. 2400; T. R. 51, sec. 320.31.) The defini¬ 
tion of jewelry therein significantly is “all articles common¬ 
ly or commercially known as jewelry * # a definition 
common alike under the Tariff Act, Revenue Act, and the 
Fair Labor Standards Act. Similarly, under section 605 
of the Revenue Act of 1932, U. S. Treasury Regulations 46. 
Under the NIRA petitioners were not under the jewelry 
code. (Tr. Bk. VII, No. 26S8, p. 51.) 

The State of New Jersey for its state minimum wage re¬ 
quirements, though its act specifically lists jewelry as an 
industry, has classified products of Art Metal Works, Inc. 
under “Metal Novelties.” (Tr., Bk. VII, No. 2688, p. 54.) 

The conclusions of legislative bodies should not be ignor¬ 
ed in determining the scope of an industry. Classification 
of industries, whether for tax or labor purposes, must be 
based on the same fundamental considerations. Here the 
record discloses adherence to that uniformity which is a fun¬ 
damental policy of government, but the order of the Ad¬ 
ministrator is contrary to it. 





II. The Order of the Administrator Approving the 
Recommendation of Industry Committee No. 26 so Far &s 
it Applies to the Manufacture of Cigar and Cigarette Cases 
and Lighters Other than Jewelry Establishment Products 
Is Not in Accordance with Law. 


(a) The Recommendation of Industry Committee 
No. 26 Was Made without Evidence Necessary and Ap¬ 
propriate to Enable It to Perform Its Duties and Func¬ 
tions. 


The investigation of Committee 26 consisted of an in¬ 
formal hearing on the day it convened. As evidence it hajd 
before it the record of the investigation of Committee 
and received some testimony which, however, did not tou(|h 
upon cigar and cigarette cases and lighters. (Tr., Bk. Vl|T, 
No. 2812.) The Administrator supplied no data on such if 
these articles as were not jewelry establishment products 
and consequently there was none available to him. “The 
Administrator shall submit to an Industry Committee * * * 
such data as he may have available on the matters referred 
to it.” (Sec. 5 (d); Petnrs. App. 59.) The reports sub¬ 
mitted by him expressly excluded them (Tr., Bk. I, Ex. 1 F|), 
and the representatives of the Administrator testified be¬ 
fore Committee 17 that they related onlv to the industry as 
it was originally defined, and unless they were jewelry es¬ 
tablishment products they were excluded. (Tr., Bk. I, E:jc. 
E, p. 55; Bk. I, Ex. 1 F, p. 3: Bk. V, p. 35.) 


The record upon which Committee 26 acted was the basijs 
of a recommendation by Committee 17 for a classification 
of cigar and cigarette cases and lighters, at best the joint 
consideration of two industries as a matter of administra¬ 
tive convenience, as pointed out above. The classification 
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itself, in view of the limitation to jewelry establishment 
products in the recommendation of the Committee for the 
change in definition seems conclusive that this was the in¬ 
tent. Assuming that this recommendation had foundation 
in the Committee’s investigation, it could not be modified by 
Committee 26 on the same evidence on which the classifica¬ 
tion was based, which is what was attempted. 11 ‘That his 
classifications within an industry will not be lightly dis¬ 
turbed has been pointed out in the Southern Garments 
Case. The same rule will apply here.” Nat. Assn, of Wool 
Manufacturers v. Fleming , supra. 

But the recommendation was without foundation as to 
non-jewelry establishment products. Committee 17 classi¬ 
fied two industries—proper as a procedural matter—but 
without investigation as to one of them. “It is clear that if 
the Committee had existed for the woolen and textile indus¬ 
try it would have had to take into account competitive condi¬ 
tions in making any classification.” Nat. Assn, of Wool 
Manufacturers v. Fleming , supra. Here these conditions 
were not considered. 

There is no necessary and appropriate evidence in the 
record to have enabled Committee 26 to perform its duties 
and functions. 

(b) The Recommendation of Industry Committee No. 

26 Was Contrary to the Record upon Which It was Based. 

Irrespective of the validity of the action taken by Com¬ 
mittee 17 in recommending a classification to include cigar 
and cigarette cases and lighters, this was not an issue be¬ 
fore Committee 26. In his rejection of the recommenda¬ 
tions of Committee 17 the Administrator expressly limited 
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his objections to the evidence regarding the classification 6f 
zircons, garnets, and pearls, did not question the wage rates 
recommended, and found no fault with the classifications 
proposed. The sole question was into which classification 
these stones properly belonged, and this question did not 
affect the classification covering petitioners’ products. (Tr., 
Bk. VII, No. 2677; Petnrs. App. 15.) 

Its limited function was recognized by Committee 26. At 
its hearing it did not challenge the statement of Rawson L. 
Wood: 

“I have here the letter of the Administrator, in 
which the rejection (of the first recommendations) tod)k 
place. It says that precious stones are not property 
defined because certain stones are not and can not 
properly be regarded as precious. Secondly, he states 
that the paragraph in which imitation stones were re¬ 
ferred was obscure because it was not certain whether 
or not pearls were included. They are the two reasons 
given us for rejecting the recommendations. The Ad¬ 
ministrator did not make any objection to the classifica¬ 
tions laid down except so far as it related to the^e 
points.” (Tr., Bk. 7, Admntrs. Ex. 0, p. 28.) 

Upon the disapproval of a recommendation of a Corii- 
mittee the Administrator “shall again refer the matter |o 
such Committee or to another Industry Committee for such 
industry * * * ” (Sec. 8(d); Petrns. App. 61.) The ques¬ 
tion raised by the Administrator did not affect the recom¬ 
mended wage rates in connection with the stones, and it was 
in every aspect a minor question—a matter to be agajn 
referred to Committee 17, which was familiar with all tike 
influences resulting in its recommendations. It would ap¬ 
pear self-evident that in its reconsideration of the classifica¬ 
tion of zircons, garnets, and pearls Committee 17 would 
not have reversed itself on other questions upon the sanjie 
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investigation. If this be true, certainly Committee 26 can 
not reverse Committee 17. 

As the functions of Committee 26 were limited to an in¬ 
vestigation regarding certain stones, so were the functions 
of Committee 17 limited to an investigation of jewelry es¬ 
tablishment products. A change in the definition of the in¬ 
dustry recommended by this Committee was explicitly con¬ 
fined to them, and its investigation was so limited. As the 
amended definition was before both committees and the 
recommendations of each were based upon the same data, 
there is no support for an order covering non-jewelrv prod¬ 
ucts. 

The entire record supports the thesis that the recommen¬ 
dations of Committee 26 were applicable only to products 
of jewelry establishments—the investigation of Committee 
17, based on testimony and data supplied by the Adminis¬ 
trator and others on the original definition, the reason for 
and limitation in its recommended change of definition, the 
limited function of Committee 26 and its investigation, 
which was confined to the record before Committee 17. As 
concerns non-jewelry establishment products, the recom¬ 
mendations (of Committee 26) were based on a different 
definition of the industry from that finally made and so do 
not support an order for the industry as defined.’’ 

(c) The Recommendation of Industry Committee No. 

26 Was Not Supported by Evidence Adduced at the Hear¬ 
ing Thereon. 

At the hearing on the recommendations of Committee 26 
there was introduced in evidence on behalf of the Adminis¬ 
trator the record of all proceedings theretofore had in the 
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Jewelry Manufacturing Industry and some figures on jew¬ 
elry establishment products compiled subsequent to those 
in the reports before Committee 17. The only evidence on 
non-jewelrv establishment cigar and cigarette cases aijd 
lighters was testimony of petitioners. 

The findings and opinion of the Administrator acknowl¬ 
edge the distinction between jewelry and non-jewelrv estab¬ 
lishment cases and lighters and show* that in his view^ those 
that are products of the latter should not be included in the 
order issued. “The record shows that cigarette lightens 
and cases are commonly produced in plants making oth<pr 
jewelry items.” “Although all cigar and cigarette lightens 
and cases were not included in the definition of the industry 
at the time the original survey was made, the data covers 
employees engaged in manufacturing such products sin£e 
it was not possible to separate these wmrkers from em¬ 
ployees working on jewelry articles covered by the original 
definition.” (Tr., Bk. VII, No. 3096, pp. 12 and 20; Petnijs. 
App. 32, 39.) Separation may present a problem in jewelry 
establishments, but it cannot exist in others from whkh 
there is no jewelry work to separate employees. It is sig¬ 
nificant that “subsequent to the inclusion of watch cases 
in the definition of the industry a separate survey of that 
branch of the industry was conducted by the Bureau of 
Labor Statistics,” but none was made as to other products 
covered into the definition of the industry by its amend¬ 
ment. 

For petitioners and two other manufacturers of lighte rs 
and cases Mr. Edwin E. Salt testified that these articles 
have never yet been commonly or commercially known as 
jewelry, that they are sold as smokers’ articles principally 
in tobacco, chain, department, and drug stores and that tl(ie 
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labor required for their manufacture was not of that skill 
required in the manufacture of jewelry. (Tr., Bk. VII, No. 
2688, p. 52.) This testimony was not questioned. Peti¬ 
tioner Art Metal Works, Inc. manufacturers cast metal ash 
trays, book ends, smokers’ stands, children’s toys, besides 
lighters and cases. Separation of labor in its plant is not 
a consideration of the Jewelry Industry. 

At this hearing not only was there no evidence to support 
the recommendations of Committee 26 as they affected non¬ 
jewelry establishment lighters and cases, but all that re¬ 
ceived on these articles supported petitioner’s position. 

Conclusion. 

Petitioners are in full accord 'with the pronouncement of 
this Court that the Act “is a definitely short-term statute 
* * * and the policy of reaching the 40 cent level as soon 
as economically feasible without substantially curtailing 
employment is expressly declared.” So. Garment Manu¬ 
facturers' Assn. v. Fleming , supra. They have no com¬ 
plaint of the purposes or effect of the Act. The govern¬ 
ment in this case will have, as it always has had, their full 
and complete cooperation in complying with the law and 
rules and regulations issued pursuant thereto. They do, 
however, desire and ask that any order by the Adminis¬ 
trator applying to them be issued on such investigation as 
the Act requires and premised upon their being within such 
industry as to which the investigation is made. It is only 
in this way that the order can be founded upon those pro¬ 
visions of the Act which are intended to insure a “balance 
in the country-wide minimum wages.” The order in this 
case was not issued upon such an investigation. 

Respectfully submitted, 

WILLIAM SABINE, 
Attorney for Petitioners. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


Art Metal Works, Inc., Newark, New 
Jersey, 

Julius Kohn, Doing Business as The 
Imco Company, New York, N. Y., 

Petitioners, 


No. 8119 


Philip B. Fleming, Administrator, 
Wage and Hour Division, U. S. Depart¬ 
ment of Labor, Washington, D. C., 

Respondent. 


Petition to Review and Modify and Set Aside in Part Wa£e 
Order of the Administrator, Wage and Hour 
Division, United States Department of Labor. ' 

To the Honorable the Chief Justice and Associate Justices 
of the United States Court of Appeals for the District 
of Columbia: 

The above named petitioners, being severally aggrieved 
by the same, hereby jointly and severally petition the Cou|*t 
to review and modify and set aside in part a certain wage 
order made and entered on the 18th day of October, 1941 
for the Jewelry Manufacturing Industry by the Adminis¬ 
trator, Wage and Hour Division, U. S. Department pf 
Labor, and in support thereof respectfully show unto tile 
Court: ! 
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I. JURISDICTION 

Jurisdiction to review and modify and set aside in whole 
or in part the wage order is vested in the Court in and by 
Section 10 of the Act of Congress approved June 25, 1938 
known and cited as the Fair Labor Standards Act of 1938 
(52 Stat. 1060; 29 U. S. C. A. 201), which will hereinafter 
be referred to as the Act. 

II. THE PETITIONERS 

Petitioners are each engaged in the manufacture of cigar 
lighters and/or cigarette cases in addition to sundry other 
articles made of base metals, and neither manufactures 
jewelry, commonly or commercially so known, including 
watch cases and articles of ornament or adornment or made 
of precious metals, precious or semi-precious stones or 
otherwise, and they have a common interest in the subject 
matter of this petition and in obtaining the relief sought. 

Petitioner Art Metal Works, Inc. is a corporation or¬ 
ganized under the laws of the State of New Jersey, having 
its principal office and plant in Newark, New Jersey, and is 
engaged in the manufacture of cigar lighters, cigarette 
cases, smokers’ sundries, desk sets, sparking toys, radiator 
caps, novelties, and other metal objects. 

Petitioner Julius Kohn, doing business as The Imco 
Company, has his principal place of business and plant in 
New York, N. Y., and is engaged in the manufacture of 
cigar lighters, pipe covers, pipe reamers, and pipe com¬ 
panions, all made of steel. 

III. POINTS ON WHICH PETITIONERS INTEND 

TO RELY. 

1. The manufacture of cigar and cigarette cases and 
lighters, except where they are identified as jewelry-estab¬ 
lishment-products by the use of precious metals or stones, 




is not within the Jewelry Manufacturing Industry as ja 
matter of law. 

2. The order of the Administrator approving thb 
recommendation of Industry Committee 26 for a fortv cent 
per hour minimum wage applicable to the manufacture of 
cigar lighters and cigarette cases is not in accordance witji 
law. 

(a) The recommendation of Industry Committee 2p 
was made without evidence necessary and appropriate tb 
enable it to perform its duties and functions. 

(b) The recommendation of Industry Committee 26 
was contrary to the record upon which it was based. 

(c) The recommendation of Industry Committee 2)3 
was not supported by evidence adduced at the hearing 
thereon. 

IV. PROCEEDINGS BEFORE AND BY THE 
ADMINISTRATOR, 

(a) hukistry Committee 17. 

Pursuant to the authority vested in him by the Act, 
October 3, 1940 by Administrative Order No. 66 the Ad¬ 
ministrator appointed and convened Industry Committed 
17 for the Jewelry Manufacturing Industry as it was de¬ 
fined therein. The definition covered the manufacturing, 
processing, or assembling, wholly or partially from anV 
material, of jewelry, commonly or commercially so knownl, 
but it was qualified by the provision that “jewelry as used 
herein, does not include cigar and cigarette cases, holders, 
and lighters, pocket knives, cigar cutters’ and other ar¬ 
ticles. 

On November 26, 1940 by Administrative Order No. 7 
the Administrator, without reason or investigation 
parent on the record, amended the definition of the 
“Jewelry Manufacturing Industry” so that it 
included cigar and cigarette cases and lighters and 
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other articles as “articles of ornament or adornment de¬ 
signed to be worn on apparel or carried on or about the 
person. ” 

Industry Committee 17 convened on November 25, 1940 
and heard a report on the industry prepared by the Re¬ 
search and Statistics Branch of the Wage and Hour Divi¬ 
sion dated November, 1940 and a report entitled “Earnings 
and Hours in the Jewelry Manufacturing Industry” dated 
February, 1940, and on subsequent dates heard testimony 
thereon. Neither of said reports covered the manufacture 
of cigar and cigarette cases and lighters. The report of 
the Research and Statistics Branch expressly excluded 
them “except where the use of precious metals or stones 
identify them as jewelry-establishment-products.” None 
of petitioners manufactures said articles as such jewelry- 
establishment-products. None of the witnesses heard by 
the Committee represented manufacturers of cigar and 
cigarette cases and lighters. 

In December, 1940 Industry Committee 17 made its re¬ 
port and recommendations to the Administrator and there¬ 
in recommended a thirty-five cent per hour minimum wage 
for workers employed in the manufacture of other than 
watch cases, the manufacture, cutting, polishing, encrust¬ 
ing, or engraving of precious, semi-precious, synthetic or 
imitation stones, and certain operations in precious stones, 
thus recommending said thirty-five cent per hour minimum 
wage in the manufacture and production of cigar and cigar¬ 
ette cases and lighters. 

A public hearing upon the recommendations of Industry 
Committee 17 was held on January 21-24, inclusive, and 
on February 3, 1941 at which petitioners, having had no 
actual notice thereof, did not appear and at which no evi¬ 
dence or testimony was adduced respecting the manufac¬ 
ture of cigar and cigarette cases and lighters. 
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On April 24, 1941 the Administrator disapproved the 
recommendations of Industry Committee 17 as not made 
in accordance with law and determined to “refer the mat¬ 
ter back to a new industry committee for further consid¬ 
eration and recommendations in accordance with Section 
8 (d) of the Act.” The sole reason for this action by the 
Administrator was that there appeared “patent incon¬ 
sistencies in the classifications which can not be resolved” 
in that on the record before the Committee zircons ancjl 
garnets are not precious stones in the ordinary sense, which 
raised a question of proper classification, and that there 
was evidence that pearls are not stones and their proper 
classification would be questionable. The Administrator 
took no exception to the recommended thirty-five cent pel 
hour minimum wage as applied to the manufacture of 
cigar and cigarette cases and lighters. 

(b) Industry Committee 26: 

On April 24, 1941 by Administrative Order No. 100 the 
Administrator appointed Industry Committee 26 for fur¬ 
ther consideration and recommendations for the industry 
defined as amended by Administrative Order No. 74, but 
with the obvious purpose of properly classifying the zir¬ 
cons, garnets and pearls. 

Industry Committee 26 convened on May 19,1941, having 
before it the said report of the Research and Statistic^ 
Branch of the Wage and Hour Division dated November) 
1940 prepared for Industry Committee 17, the report oil 
earnings and hours dated February, 1940, and the record 
of the hearing on recommendations of said Committee. OiJ 
the record it does not appear that any data or facts wer0 
presented to the Committee for its consideration other thaij 
such as were before Industry Committee 17 in so far ag 
they might be applicable to the manufacture of cigar an4 
cigarette cases and lighters. 
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In May, 1941 Industry Committee 26 made its report to 
the Administrator, in which it recommended a forty cent 
per hour minimum wage for the industry, as defined by 
the Administrator, hut without classifications as to watch 
cases, stones, and other remaining products covered by 
the definition of the industry. 

A public hearing upon the recommendations of Industry 
Committee 26 was held on June 24, 1941, at which petition¬ 
ers appeared in opposition to the recommendations of the 
Committee and presented evidence that they were not en¬ 
gaged in the manufacture of jewelry, commonly or com¬ 
mercially so known; that cigar and cigarette cases and 
lighters are not articles of ornament or adornment but are 
articles of utility; that there is a marked difference in the 
character of the labor required in the manufacture of cigar 
and cigarette cases and lighters and in the manufacture of 
jewelry, the latter requiring greater precision and higher 
skill; that said articles manufactured by petitioners are 
made only of a base metal and plated with other than pre¬ 
cious metals; that minimum wage laws of the states in which 
petitioners are engaged in manufacturing all require only 
a minimum per hour wage of thirty-five cents or less, the 
minimum wage in the State of New York being thirty 
cents; and that a forty cent per hour minimum wage would 
curtail labor engaged in the manufacture of said articles. 
No evidence or testimony was introduced or offered to the 
contrary. 

In accordance with notice of the Administrator that 
briefs for petitioners in opposition to the report and rec¬ 
ommendations of the Committee would be received until 
July 8, 1941, they were duly filed by petitioners by said 
date, and the points upon which petitioners rely herein 
were urged before the Administrator. 
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Under date of October 18, 1941 the Administrator madb 
and issued a wage order to become effective November 
3, 1941 whereby he approved the recommendation of In¬ 
dustry Committee 20 that “wages at a rate of not less 
than forty cents per hour shall be paid under Section 6 o{f 
the Act by every employer to each of his employees in th£ 
Jewelry Manufacturing Industry who is engaged in com r 
merce or in the production of goods for commerce.” 

PRAYERS 

Wherefore, the premises considered, your petitioners 
and each of them pray that: 

1. A copy of this petition be served upon Honorable 
Philip B. Fleming, Administrator, Wage and Hour Divi¬ 
sion, United States Department of Labor, and that he be 
required to certify and file in the Court a transcript of the 
record upon which the order complained of was entered. 

2. The Court review the wage order made and issued 
under date of October 18, 1941, and upon such review holci 
the same to be illegal and void as it applies to the manuj 
facture of cigar and cigarette cases and lighters, except] 
such as are identified as jewelry-establishment-products byf 
the use of precious metals or stones, and enter an order] 
modifying and setting aside the said order so that it shall 
not apply to the manufacture of such cigar and cigarette 
cases and lighters. 

3. The Court grant such other and further relief as to| 
it may seem just and proper. 

WILLIAM SABINE, 
Attorney for Petitioners. 

William Sabine, 

723 15th Street, N. W., 

Washington, D. C., 

Attorney for Petitioners. 
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Personal service of 2 copies of the foregoing petition 
upon the Administrator of the Wage and Hour Division 
on December 9, 1941, is hereby acknowledged. 

LOUIS SHERMAN, 

Chief, Review Section, 
Solicitor’s Office. 

(Authorized to receive service 
upon behalf of the Adminis¬ 
trator.) 


Appointment of Industry Committee No. 17 for the 
Jewelry Manufacturing Industry. 

Tr. Bk. I, Ex. 1A. 

U. S. DEPARTMENT OF LABOR 
Oct. 24, 1940 

Wage and Hour Division 

ADMINISTRATIVE ORDER NO. 66 

1. By virtue of and pursuant to the authority vested 
in me by the Fair Labor Standards Act of 1938, I, Philip 
B. Fleming, Administrator of the Wage and Hour Division, 
U. S. Department of Labor, do hereby appoint and con¬ 
vene for the jewelry manufacturing industry (as such in¬ 
dustry is defined in paragraph 2) an industry committee 
composed of the following representatives: 

For the Public: 

Clyde O. Fisher, Chairman, Middletown, Connecticut 
George Hurley, Providence, Rhode Island 
La Rue Brown, Boston, Massachusetts 
William J. Mack, New York, New York 
Frank Kingdon, West Orange, New Jersey 


For the Btmployees: 

Leon Williams, Bronx, New York 
Samuel E. Beardsley, New York, New York 
A. J. Gaul, Chicago, Illinois. 

Anthony J. Sabella, New York, New York 
Sam Sandberg, Providence, Rhode Island 
For the Employers: 

Charles John Simeon, Providence, Rhode Island 
Sturgis C. Rice, Plainville, Massachusetts 
Rawson L. Wood, New York, New York 
August Kappel, New York, New York 
Leo F. Krussman, New York, New York 
Such representatives having been appointed with du^ 
regard to the geographical regions in which such industry 
is carried on. 

2. For the purpose of this order the term “jewelry 
manufacturing industry” means: 

(a) The manufacturing, processing, or assembling, 
wholly or partially from any material, of jewelry, covci- 
monly or commercially so known. Jewelry as use<^ 
herein includes, without limitation, religious, schooj, 
college, and fraternal insignia; articles of ornament of 
adornment designed to be worn on apparel or carried 
on or about the person, including, without limitation, 
metal mesh bags and metal watch bracelets; and chain, 
mesh, and parts for use in the manufacture of any of 
the articles included in this definition. Jewelry aS 
used herein does not include cigar and cigarette easels, 
holders, and lighters, pocket knives, cigar cutter^, 
badges, emblems, military and naval insignia; belt 
buckles, and handbag and pocketbook frames an|d 
clasps, except when made from or embellished witjh 
precious metals, or precious, semi-precious, syntheti|j, 
or imitation stones; commercial compacts and vanity 
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cases; watch cases; and the assaying, regining, and 
smelting of base or precious metals. 

The term ‘‘parts’’ as used in the foregoing para¬ 
graph does not include parts which are used predom¬ 
inantly for products other than jewelry, such as 
springs, blades, and nail files. The term “commercial 
compacts and vanity cases’’ as used means compacts 
and vanity cases which bear the trade name or mark 
of a cosmetic manufacturer and are made for the 
purpose of distributing and advertising said cosmetic. 

(b) The manufacturing, cutting, polishing, en¬ 
crusting, engraving, and setting of precious, semi-pre¬ 
cious, svnthetic and imitation stones. 

(c) The manufacturing, drilling, and stringing of 
pearls, imitation pearls, and beads designed for use 
in the manufacture of jewelry. 

4. The industry committee herein created, in accord¬ 
ance with the provisions of the Fair Labor Standards Act 
of 1938 and rules and regulations promulgated thereunder, 
shall meet at the call of its chairman and shall proceed to 
investigate conditions in the industry and recommend to 
the Administrator minimum wage rates for all employees 
thereof who within the meaning of said Act are “engaged 
in commerce or in the production of goods for commerce’’, 
excepting employees exempted by virtue of the provisions 
of section 13(a) and employees coming under the provi¬ 
sions of Section 14. 

Signed at Washington, D. C., this 23rd day of October, 
1940. 

(Sgd.) PHILIP B. FLEMING, 

Philip B. Fleming, Administrator 
Wage and Hour Division , 

U . S. Department of Labor. 
Published in Federal Register 

October 24, 1940. 
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Recommendation of Industry Committee #17. 

Tr. Bk. I, Ex. IB. 


Nov. 26, 1940. 

Col. Philip B. Fleming 
Administrator 
Wage & Hour Division 
Department of Labor 
Washington, D. C. 

Dear Col. Fleming: 

At the meeting of Industry Committee Number 17 held 
November 25,1940, upon the report and recommendation of 
the sub-committee which had been constituted to consider 
the matter, it was voted that the Committee recommend to 
the Administrator that the definition of the Jewelry Manu¬ 
facturing Industry, as contained in the Administrative; 
Order No. 66, be amended as follows: 

In paragraph (a) that the words “cigar and cigar¬ 
ette cases, holders and lighters” be deleted from the 
place where they now appear in the third sentence of 
Section (a) and be inserted in the second sentence 

thereof following the words “without limitation”; 

• * # * # 


The reasons for these recommended changes are as fol¬ 
lows : 

1. It was felt by the Committee that “cigar and cigar¬ 
ette cases, holders and lighters” are in practice definitely 
“articles of ornament or adornment designed to be worn 
on apparel or carried on or about the person”, which, 
whatever the material, are commonly manufactured in 
establishments which are jewelry establishments as the 
word is ordinarily understood, and for the most part are 
sold to the public in the same type of retail establishment 
as those in which other articles of jewelry are sold. As 
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drawn, the definition included such articles when made or 
embellished with precious metals or stones, and it was 
felt by the Committee that the accident of embellishment 
did not alter the practical or competitive situation which 
attends the manufacture and sale of these articles. There¬ 
fore, there was in the judgment of the Committee no rea¬ 
son for excluding them from the general inclusion of ar¬ 
ticles of adornment, etc., with which the definition opens. 

• • # * # 

Respectfully, 

LA RUE BROWN. 


ADMINISTRATIVE ORDER NO. 74 
Tr. Bk. 1, Ex. 1C. 

Amending Definition of “Jewelry Manufacturing In¬ 
dustry” as Contained in Administrative Order No. 

66 Appointing Industry Committee No. 17. 

By virtue of and pursuant to the authority vested in 
me by the Fair Labor Standards Act of 1938, I, Philip B. 
Fleming, Administrator of the Wage and Hour Division, 
Department of Labor, do hereby amend the definition of 
the term “jewelry manufacturing industry” as contained 
in paragraph 2 of Administrative Order No. 66, dated 
October 23, 1940, to read as follows: 

(a) The manufacturing, processing, or assembling, 
wholly or partially from any material, of jewelry, com¬ 
monly or commercially so known. Jewelry as used 
herein includes, without limitation, religious, school, 
college, and fraternal insignia; articles of ornament or 
adornment designed to be worn on apparel or carried 
on or about the person, including, without limitation, 
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cigar and cigarette cases, holders and lighters, wat^h 
cases, metal mesh bags and metal watch bracelets; 
and chain, mesh, and parts for use in the manufacture 
of any of the articles included in this definition. Jewel¬ 
ry as used herein does not inchcde pocket knives, cighr- 
eutters, badges, emblems, military and naval insignia, 
belt buckles, and handbag and pocketbook frames and 
clasps, or commercial compacts and vanity cases, ex¬ 
cept when made from or embellished with precious 
metals or precious, semi-precious, synthetic or imita¬ 
tion stones; and the assaying, refining, and smelting 
of base or precious metals. 

The term “parts” as used in the foregoing parja- 
graph does not include parts which are used predom¬ 
inantly for products other than jewelry, such ^s 
springs, blades, and nail files. The term “commercial 
compacts and vanity cases” as used means compacts 
and vanity cases which bear the trade name or maifk 
of a cosmetic manufacturer and are made for the pur¬ 
pose of distributing and advertising said cosmetics. 

(b) The manufacturing, cutting, polishing, en¬ 
crusting, engraving, and setting of precious, semi¬ 
precious, synthetic and imitation stones. 

(c) The manufacturing, drilling, and stringing pf 
pearls, imitation pearls, and beads designed for use 
in the manufacture of jewelry. 

Signed at Washington, D. C., 
this 26th day of November, 1940. 

PHILIP B. FLEMING j 

Philip B. Fleming, Administrate 
Wage and Hour Division, 
Department of Labor . 

Published in Federal Register, 

November 28, 1940. 
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Report and Recommendations of Industry Committee 

Number 17. 

Tr. Bk. II, Ex. lGr. 

• • * * * 

On December 17, 1940 the Committee, upon the basis of 
its investigation of conditions in the industry and after 
careful consideration of all the factors involved, deter¬ 
mined by a vote of 11 to 1 that the reasonable classifica¬ 
tions contained herein are necessary for the purpose of 
fixing for each classification within the industry the high¬ 
est minimum wage rate (not in excess of 40 cents per hour) 
which will not substantially curtail employment in such 
classification or give a competive advantage to any group 
in the industry. It, therefore, makes the following recom¬ 
mendations : 

(1) A minimum wage rate of 40 cents per hour be es¬ 
tablished for all workers employed in the manufac¬ 
turing, processing, or assembling of watch cases 
made of any material. 

(2) A minimum wage rate of 40 cents per hour be es¬ 
tablished for all workers employed in the manufac¬ 
turing, cutting, polishing, encrusting, or engraving 
of precious, semi-precious, synthetic or imitation 
stones. 

(3) A minimum wage rate of 40 cents per hour be es¬ 
tablished for all workers employed in the manu¬ 
facturing, processing or assembling of precious 
jewelry. Precious jewelry as used herein means 
jewelry made of platinum or gold of 10 karat fine¬ 
ness or better, or jewelry containing precious 
stones such as diamonds, pearls, zircons, emeralds, 
rubies, garnets, etc. 

(4) A minimum wage rate of 35 cents per hour be es¬ 
tablished for all workers employed in the produc¬ 
tion of all other products covered by the definition 
of this industry. 
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Findings and Opinion of Administrator. 

Tr. Bk. VII, No. 2677. 

* # # • * 

I have received, considered, and appraised the entire re|c- 
ord of these proceedings, read the briefs submitted, heard 
oral argument, and consulted with subordinates who have 
reviewed and analyzed the record, the oral argument, aijd 
the briefs. Upon all the evidence, I make the following 
findings and conclusions. 

The recommendations of the Committee establish t\Vo 
main wage categories—40 cents for the enumerated itenJs, 
and 35 cents for all other products. It is necessarv thht 
the intent of the Committee in placing a product in one or 
the other of these two categories should be made reasonably 
clear either by the language employed in their recommeln- 
dations or bv other means. 

Examination of the record and the terms of the recom¬ 
mendations shows that there are patent inconsistencies in 
the classifications which cannot be resolved. 

Recommendation number three of the Committee pro¬ 
poses a 40 cent minimum for jewelry “containing precious 
stones such as diamonds, pearls, zircons, emeralds, rubies, 
garnets, etc.” Evidence was put in the record, however, 
which showed that zircons and garnets are not preciofis 
stones in the ordinary sense, and that the small number <j>f 
gem zircons and garnets which have been obtained are usejd 
primarily for collectors’ purposes. On the other hand, ^n 
interpretation that the term “precious stones” in this sec¬ 
tion includes all the enumerated items and similar stone£, 
regardless of quality, cannot be reconciled with the pro¬ 
ceeding recommendation in which the Committee specif¬ 
ically used the term “semi-precious stones” when it intend¬ 
ed to provide an inclusive coverage. 

Recommendation number two of the Committee is sub- 

i 
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The language employed makes it difficult to determine 
whether the Committee intended to place the manufacture 
of imitation pearls under the 40 cent or the 35 cent mini¬ 
mum wage category. The recommendation in terms covers 
the “manufacturing, cutting, polishing, encrusting or en¬ 
graving of precious, semi-precious, synthetic, or imitation 
stones.” There "was evidence to the effect that pearls are 
not stones. Yet recommendation number three includes 
“pearls” in the term “precious stones.” Reference to the 
definition of the industry as contained in Administrative 
Order Nos. 66 and 74 shows, moreover, that the definition 
set out the exact language used in recommendation num¬ 
ber two but in addition contained a separate paragraph cov¬ 
ering “the manufacturing, drilling and stringing of pearls, 
imitation pearls, and beads designed for use in the manu¬ 
facture of jewelry.” 

The recommendations of a Committee are not a statute 
and should not be expected to be prepared with the metic¬ 
ulous care of such a document. Any language from which 
a reasonable inference of intent can be drawn should be 
considered sufficient. In this case, however, there are di¬ 
rect contradictions upon the face of the recommendations 
wdiich cannot be resolved by construction of the language 
in the recommendations or reference to the proceedings of 
the Committee or other sources from which the intent of 
the Committee could be inferred. Under the circumstances, 
the defects noted affect the Committee’s entire recommen¬ 
dations. 

It is my conclusion that the recommendations are not 
made in accordance with law. Accordingly, I disapprove 
the recommendations of the Jewelry Industry Committee 
and shall refer the matter back to a new industry commit¬ 
tee for further consideration and recommendations in ac¬ 
cordance with the provisions of Section 8(d) of the Act. 



17 


Signed at Washington, D. C., this 24th day of Aprjil, 
1941. 

PHILIP B. FLEMING, 

Administrator. 


Administrative Order No. 100. I 

Tr. Bk. VIII, No. 2681. J 

• # • • m 

WHEREAS, the Administrator, upon reviewing all tie 
evidence adduced in these proceedings and giving consid¬ 
eration to the provisions of the Act with special reference jo 
Sections 5 and 8, has concluded that the Industry Commit¬ 
tee’s recommendations for the jewelry manufacturing in¬ 
dustry as defined in Administrative Order No. 74 are n(j>t 
made in accordance with law; and 

WHEREAS, the Administrator has set forth his deci¬ 
sion in an opinion entitled “Administrator’s Findings and 
Opinion in the Matter of the Recommendations of Industry 
Committee No. 17 for Minimum Wage Rates in the Jewelry- 
Manufacturing Industry,” dated this day, a copy of which 
may be had upon request addressed to the Wage and Hour 
Division, Washington, D. C.; 

NOW, THEREFORE, It is hereby ordered that j 

A. The recommendations of Industry Committee No. 17 
for the jewelry manufacturing industry are hereby disap¬ 
proved ; and 

B. Industry Committee No. 17 for the jewelry manufac¬ 
turing industry is hereby dissolved; and 

C. Industry Committee No. 26, composed of the follow^ 
ing representatives, is hereby appointed and convened for 
the jewelry manufacturing industry (as such industry is 
defined in paragraph 1 below): 

(Here appears list of representatives.) 

Such representatives have been appointed with due re¬ 
gard to the geographical regions in which such industry is 
carried on. 
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1. For the purpose of this order the term “jewelry man¬ 
ufacturing industry” means: 

(Definition is that of Administrative Order No. 74, p. 12.) 

2. The definition of the jewelry manufacturing industry 
covers all occupations in the industry which are necessary 
to the production of the products covered in the definition, 
including clerical, maintenance, shipping, and selling occu¬ 
pations, provided, however, that this definition does not 
cover employees of a manufacturer, assembler, processer, 
or independent wholesaler who are engaged exclusively in 
marketing and distributing products of the industry which 
have been purchased for resale, and provided further that 
where an employee covered by this definition is employed 
during the same workweek at two or more different mini¬ 
mum rates of pay, he shall be paid the highest of such rates 
for such workweek unless records concerning his employ¬ 
ment are kept by his employer in accordance with applicable 
regulations of the Wage and Hour Division. 

3. The Industry Committee herein created shall meet on 
May 19,1941, in Washington, D. C., and, in accordance with 
the provisions of the Fair Labor Standards Act of 1938 and 
rules and regulations promulgated thereunder, shall pro¬ 
ceed to investigate conditions in the industry and recom¬ 
mend to the Administrator minimum wage rates for all em¬ 
ployees thereof who within the meaning of said Act are 
“engaged in commerce or in the production of goods for 
commerce” excepting employees exempted by virtue of the 
provisions of Section 13(a) and employees coming under 
the provisions of Section 14. 

Signed at Washington, D. C. this 24th day of April, 1941. 

PHILIP B. FLEMING, 
Administrator, 

Wage and Hour Division, 

U. S. Department of Labor. 
Published in Federal Register April 30,1941. 
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Report and Recommendation of Industry Committee Num¬ 
ber 26 for the Establishment of a Minimum Wage Rhte 
in the Jewelry Manufacturing Industry to the Adminis¬ 
trator of the Wage and Hour Division, U. S. 
of Labor. 

Tr. Bk. VII, No. 2986. 

May, 1941 

5-20-41 

REPORT AND RECOMMENDATION i 

Industry Committee No. 26 was appointed by Administra¬ 
tive Order No. 100 dated April 24, 1941, for the purpose of 
recommending to the Administrator the highest minimum 
wage rate (not in excess of 40 cents per hour) which wfill 
not substantially curtail employment in the Jewelry Man¬ 
ufacturing Industry. The definition of the industry, as 
set forth in Administrative Order No. 100, is as follows:! 
(Definition is that of Administrative Order 74, p. 12.) 

In accordance with the provisions of the Fair Labpr 
Standards Act and rules and regulations promulgated Ten¬ 
der it, the Committee has investigated conditions in t)ie 
Jewelry Manufacturing Industry, and, having due regard 
to economic and competitive conditions, has recommended 
the minimum wage rate appearing below. 

The Committee convened on May 19, 1941, organized aijid 
considered reports on basic wage data and facts about the 
industry presented by representatives of the Wage ahd 
Hour Division and the Bureau of Labor Statistics. It alio 
received testimony from representatives of both em 
ors and employees in the industry. 

The Committee received and evaluated, among other m 
terials, a detailed explanation of the industry and the work¬ 
ers covered by the definition, general economic data wit|h 
respect to the industry and the various parts thereof whidh 
included detailed statistics as to the wage structure and 
employment in the industry, and information with respect 
to competitive conditions as affected by production, tran^- 
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portation, and living costs. It further considered mate¬ 
rial with respect to collective labor agreements and wages 
voluntarily maintained by the employers. The Committee 
also considered the transcript of the meetings of Industry 
Committee No. 17 and of the public hearing on the recom¬ 
mendations of that Committee. 1 

1 The recommendations of Industry Committee No. 17 for the minimum 
wage rates in the Jewelry Manufacturing Industry were disapproved by 
the Administrator on April 24, 1941. 

On May 2, 1941, there were mailed to members of the Committee who 
had not served on Industry Committee No. 17 the following documents which 
had previously been furnished to members of Industry Committee No. 17: 

Briefs of New England Manufacturing Jewelers’ and Silversmiths’ 
Association, Inc., dated November 25, 1940, signed by Edward O. Otis, Jr., 
Executive Secretary. 

Supplemental brief of New England Manufacturing Jewelers’ and 
Silversmiths’ Association, Inc., dated December 12, 1940, signed by 
Edward O. Otis, Jr., with Press Release R-937 attached. 

Tables 1A through 5B, Cumulative Distribution of ll orkers Earning 
under 40 cents an hour in Plants Making Precious Jewelry, Accordmg 
to Average Hourly Earnings, by .Class of Workers, 1940. 

Table 6, Cumulative Distribution of Watchcase Workers Earning under 
40 cents an hour According to Average Hourly Earnings, 1940, (revised). 

Bulletin, Serial No. R. 963, reprint from Monthly Labor Review of 
July 1939, entitled. Differences in Living Costs in Northern and Southern 
Cities. 

Press Release G-148, dated April 24, 1941, Findings and Opinion of 
the Administrator in the matter of the Recommendations of Industry 
Committee No. 17 for Minimum Wage Rates in the Jewelry Manufactur¬ 
ing Industry. 

Press Release G-112, Report and Recommendations of Industry Com¬ 
mittee No. 17 for the Establishment of Minimum Wage Rates in the 
Jewelry Manufacturing Industry, December, 1940. 

Report on the Jewelry Manufacturing Industry, November 1940, pre¬ 
pared for Industry Committee Number 17 by the Research and Statistics 
Branch of the Wage and Hour Division, U. S. Department of Labor. 

Earnings and Hours in the Jewelry Manufacturing Industry, February, 
1940, prepared by the Division of Wage and Hour Statistics of the 
Bureau of Labor Statistics, U. S. Department of Labor. 

Transcript of meetings of Industry Committee No. 17 for the Jewelry 
Manufacturing Industry, December 16 and 17, 1940. 

Transcript of meetings of Industry Committee No. 17 for the Jewelry 
Manufacturing Industry, November 25, 26, and 27, 1940. 

On May 2, 1941, there were mailed to all members of the Committee the 
following: 

Transcripts of Minimum Wage Hearing on the Report and Recom¬ 
mendations of Industry Committee No. 17 for the Jewelry Manufacturing 
Industry, January 21, 22, 23, 24, and February 3, 1941. 
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The Committee determined that labor costs will not bej 
affected by the establishment of the recommended minimuni 
to an extent which will substantially curtail employment orj 
cause material dislocation in the industry as now carried 
on. It found that nothing justified a classification of min-1 
imum wages for the purpose of recommending the highest 
possible minimum wage rate which will avoid substantial 
curtailment of employment in any branch of the industry! 
The Committee was also convinced that its recommendation! 
will not give a competitive advantage to any group in thd 
industrv. 

Upon the basis of its investigation the Committee, by a! 
unanimous vote, made the following recommendation: 

Every employer shall pay not less than 40 cents pei^ 
hour to each of his employees in the Jewelry Manu-| 
facturing Industry as defined in Administrative OrdeiJ 
No. 100, dated April 24,1941. 

The Committee, by a unanimous vote, also adopted a res-! 
olution suggesting to the Administrator that any wage or-| 
der resulting from the recommendation of the Committed 
be made effective November 1, 1941. 


Excerpt From Testimony of Edwin E. Salt. 


Tr. Bk. VII, No. 2688, page 52. 
—o— 


a* + • 


There is a great deal of difference in the kind ofj 
labor employed in making cigar and cigarette lighters from] 
that employed in the manufacture of jewelry. Most ar-! 
tides of jewelry require skilled labor and precision work.j 
In the manufacture of lighters the labor is not so skilled] 
and does not "work to such close precision. Cigar lightersj 
have never yet been commonly or commercially known asl 
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jewelry. They are sold principally as smokers’ articles 
in tobacco stores, chain stores, department stores and drug 
stores. It is true that cigar lighters may be sold in some 
jewelry stores, but many jewelry stores today are in fact 
department stores and sell household articles, cut glass, 
chinaware, and goods of that kind, which although they are 
sold in jewelry stores, would not by any possible manner 

of description be classified as jewelry.” 

• • * * * 


Findings and Opinion of the Administrator. 


Tr. Bk. VII, No. 3096. 


October 16, 1941. 

UNITED STATES DEPARTMENT OF LABOR. 
Wage and Hour Division. 

Washington, D. C. 


In the Matter 
of 

The Recommendation of Industry Com¬ 
mittee No. 26 for a Minimum Wage 
Rate in the Jewelry Manufacturing In¬ 
dustry 

and 

Industrial Home Work in the Jewelry 
Manufacturing Industry. 


This is a proceeding pursuant to Section 8 of the Fair 
Labor Standards Act of 1938 (herein called the Act) to 
determine whether the minimum wage recommendation 
of Industry Committee No. 26 for the Jewelry Manufactur¬ 
ing Industry (herein called the Committee) shall be ap¬ 
proved and carried into effect. 
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By Administrative Order No. 66, 1 issued pursuant ijo 
Section 5(b) of the Act, one October 23, 1940, I appointed 
Industry Committee No. 17 for the Jewelry Manufacturing 
Industry “to investigate conditions in the industry and 
recommend to the Administrator minimum wage rates for 
all employees thereof” who are subject to the Act. In¬ 
dustry Committee No. 17 was convened on November 25, 2(j>, 
and 27. On November 26,1940, in accordance with a reconj- 
mendation of this Committee, 2 I amended the definition of 
the Jewelry Manufacturing Industry contained in Adminis¬ 
trative Order No. 66 by Administrative Order No. 74. 8 

On December 17, 1940, Industry Committee No. 17 madjs 
the following recommendations: 

(1) A minimum wage rate of 40 cents per hour bk 
established for all workers employed in the manu¬ 
facturing, processing or assembling of watch easels 
made of any material. 

(2) A minimum wage rate of 40 cents per hour b(j 
established for all workers employed in the manu-r 
facturing, cutting, polishing, encrusting, or engraving 
of precious, semi-precious, synthetic or imitation 
stones. 

(3) A minimum wage rate of 40 cents per hour be| 
established for all workers employed in the manu¬ 
facturing, processing or assembling of precious jewel-1 

1 Administrator’s Exhibit 1-A. 

Footnotes in this opinion make reference, for the convenience of the 
reader, to certain relevant portions of the record. These findings, however, 
are based upon the entire record and not merely upon those portions referred 
to. Reference to the transcript of the testimony is designated by the letter 
“R” for the hearing of January 21 to 24 and February 3, 1941. Reference 
to the transcript of the testimony presented at the hearing of June 24, 1941, 
is designated “R-a.” 

1 Administrator’s Exhibit 1-B. 

3 Administrator’s Exhibit 1-C. 
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ry. Precious jewelry as used herein means jewelry 
made of platinum or gold of 10 karat fineness or better, 
or jewelry containing precious stones such as diamonds, 
pearls, zircons, emeralds, rubies, garnets, etc. 

(4) A minimum wage rate of 35 cents per hour be 
established for all workers employed in the production 
of all other products covered by the definition of this 
industry. 

The report and recommendations were transmitted to me 
on December 18, 1941. 4 

Pursuant to Section 8(d) of the Act and upon due notice 
published in the Federal Register on January 4, 5 I caused 
a hearing to be held in Washington, D. C., on January 21 to 
24, inclusive, and February 3, 1941, before Presiding Officer 
Henry T. Hunt, Principal Hearings Examiner of the Wage 
and Hour Division. 

Extensive testimony was received and many exhibits were 
introduced. All interested persons were given an oppor¬ 
tunity to submit evidence on the following questions: (1) 
whether the recommendations of Industry Committee No. 17 
shall be approved or disapproved, and (2) in the event an 
order is issued approving the recommendations what, if 
any, prohibition, restriction, or regulation of home work 
in this Industry is necessary to carry out the purposes of 
such order, to prevent the circumvention or evasion there¬ 
of, and to safeguard the minimum wage rates established 
therein. The complete record of the hearing was transmit¬ 
ted to me by the Presiding Officer. Opportunity was given 

* Administrator’s Exhibit 1-J. On December 31, 1940, there was trans¬ 
mitted to me a letter from Mr. Kingdon, who was the only member of the 
Committee who had not signed the report. This letter stated that Mr. 
Kingdon wished to associate himself with other members of the Committee, 
thus making the decision of Industry Committee No. 17 unanimous (Ad¬ 
ministrator’s Exhibit 1-K). 

* Administrator’s Exhibit 1-1. 
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those persons who appeared at the hearing to submit Writ¬ 
ten briefs and to present oral argument before me. 

On April 24, 3 941,1 published my findings and opinioii on 
the record of these proceedings. In these findings, I con¬ 
cluded that the recommendations of Industry Commiitee 
No. 17 were not made in accordance with law. On April 
30, 1941, I caused Administrative Order No. 100 6 to] be 
published in the Federal Register. This administrative 
order set forth my conclusions with respect to the recom¬ 
mendations of Industry Committee No. 17 and appointed 
Industry Committee No. 26 for the Jewelry Manufacturing 
Industry pursuant to Section 8(d) of the Act. 

Industry Committee No. 26 was convened on May 39, 
1941. The Committee kept a journal and other records of 
its meetings and collected various documents in connection 
with the investigation and consideration of conditions in 
the Jewelry Manufacturing Industry. These were trans¬ 
mitted to me in accordance with Regulations, Part 511.20,] of 
the Wage and Hour Division. 7 

On May 19,1941, the Committee, by unanimous vote, m a|de 
the following recommendation: “Every employer shall jjay 
not less than 40 cents per hour to each of his employees! in 
the jewelry manufacturing industry as defined in Adminis¬ 
trative Order No. 100, dated April 24,1941.” The report ahd 
recommendation of the Industry Committee was trans¬ 
mitted to me on May 21, 1941. 8 

Pursuant to Section 8(d) of the Act and upon due notice 

published in the Federal Register on May 30,1943,1 caused 

a hearing to be held in Washington, D. C., on June 24,1941, 

before Presiding Officer Henry T. Hunt, on the following 

questions: (1) whether the recommendation of Industry 
--- 1 — 

* Administrator’s Exhibit A. 

’Administrator’s Exhibits B, C, D, and H. 

* Administrator’s Exhibits E and G. 
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Committee No. 26 should be approved or disapproved, and 
(2) in the event an order is issued approving the recom¬ 
mendation what, if any, prohibition, restriction, or regula¬ 
tion of home work in this Industry is necessary to carry out 
the purpose of such order, to prevent the circumvention or 
evasion thereof, and to safeguard the minimum wage rate 
established therein. 

In addition to the new testimony and exhibits presented 
before the Presiding Officer in the regular course of this 
hearing, the record of the public hearing held January 21 
to 24, inclusive, and February 3, 1941, including the com¬ 
plete transcript of testimony and the exhibits there received 
was introduced and made a part of the record pursuant to 
the terms of the notice. This evidence was received for 
all purposes. There was also introduced, for the limited 
purpose of indicating the Committee’s procedure, the jour¬ 
nal of the Committee, 0 the transcript of its meeting, 10 the 
exhibits and data presented to the Committee, 11 and copies 
of public notices, administrative orders, and other relevant 
items. 12 The complete record of the hearing was transmit¬ 
ted to me by the Presiding Officer. 

All persons who appeared at the hearing were notified 
that written briefs would be received until July 8,1941, and 
on July 15, 1941, pursuant to notice published in the Fed¬ 
eral Register and duly sent to all such parties, I sat for 
the oral argument of all such persons as had made appear¬ 
ance at the hearing and were desirous of being heard. 

I have reviewed the rulings made by the Presiding Officer 
at the hearings, and except for such rulings as are incon¬ 
sistent with the findings and conclusions hereinafter set 

‘Administrator’s Exhibit B. 

14 Administrator’s Exhibit C. 

11 Administrator’s Exhibit D. 

11 Administrator’s Exhibits A, E, F, G, and H. 




forth and the order herein made, I hereby affirm spid 
rulings. 

I find, on a review of the record of the evidence adduced 
at the hearing for that limited purpose, that the Committee 
investigated conditions in the Industry, properly perforated 
its functions, and made its recommendation in accordance 
with law. 

I have reviewed, considered, and appraised the entire 
record of these proceedings, heard oral argument, read the 
briefs submitted, and consulted with subordinates who h^ve 
reviewed and analyzed the record, the oral arguments, a^id 
the briefs. Upon all the evidence, I make the followip 
findings, conclusions, and order: 


cr 

& 


A. 

MINIMUM WAGE RECOMMENDATION OF INDUS¬ 
TRY COMMITTEE NO. 26. 

I. Definition of the Jewelry Manufacturing Industry. 

Administrative Order No. 100, issued April 24, 1941, 
which appointed the Committee, defined the Industry jis 
follows: 

(a) The manufacturing, processing, or assembling, 
wholly or partially from any material, of jewelry, corh- 
monly or commercially so known. Jewelry as used 
herein includes , without limitation, religious, schopl, 
college, and fraternal insignia articles of ornament <j>r 
adornment designed to be worn on apparel or carried 
on or about the person, including without limitatioji, 
cigar and cigarette cases, holders, and lighters; watclh 
cases; metal mesh bags and metal watch bracelets; apd 
chain, mesh, and parts for use in the manufacture (j>f 
any of the articles included in this definition. Jewelijy 
as used herein does not include pocket knives, cigar 
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cutters, badges, emblems, military and naval insignia, 
belt buckles, and handbag and pocketbook frames and 
clasps, or commercial compacts and vanity cases, except 
when made from or embellished with precious metals 
or precious, semiprecious, synthetic, or imitation 
stones; and the assaying, refining, and smelting of base 
or precious metals. 

The term “parts” as used in the foregoing paragraph 
does not include parts which are used predominantly 
for products other than jewelry, such as springs, blades, 
and nail files. The term “commercial compacts and 
vanity cases” as used means compacts and vanity cases 
which bear the trade name or mark of a cosmetic manu¬ 
facturer and are made for the purpose of distributing 
or advertising said cosmetics. 

(b) The manufacturing, cutting, polishing, encrusting, 
engraving, and setting of precious, semiprecious, syn¬ 
thetic, and imitation stones. 

(c) The manufacturing, drilling, and stringing of 
pearls, imitation pearls, and beads designed for use in 
the manufacture of jewelry. 

This order provided further: 

2. The definition of the jewelry manufacturing industry 
covers all occupations in the industry which are neces¬ 
sary to the production of the products covered in the 
definition, including clerical, maintenance, shipping, 
and selling occupations, provided, however, that this 
definition does not cover employees of a manufacturer, 
assembler, processer, or independent wholesaler who 
are engaged exclusively in marketing and distributing 
products of the industry which have been purchased for 
resale, and provided further that where an employee 
covered by this definition is employed during the same 
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workweek at two or more different minimum rates of 
pay, he shall be paid the highest of such rates for such 
workweek unless records concerning his employment 
are kept by his employer in accordance with applicable 
regulations of the Wage and Hour Division. 

The definition specifically excludes pocket knives, cigar 
cutters, badges, emblems, military and naval insignia, belt 
buckles, and handbag and pocketbook frames and clasjps 
and commercial compacts and vanity cases, except wh^n 
made from or embellished with precious metals, or precious, 
semiprecious, synthetic, or imitation stones. The assay¬ 
ing, refining, or smelting of base or precious metals is alpo 
excluded. These items were not included because they ate 
usually processed by companies which are not engaged fn 
manufacturing jewelry. 

No objection to the exclusion of these products was en¬ 
tered at the hearing with the exception of the contention Of 
one manufacturer that the exclusion of commercial coiin- 
pacts and vanity cases placed the manufacturer of non¬ 
commercial compacts, which are covered by the definitioh, 
at a competitive disadvantage. The record shows however, 
that the type of compacts and vanity cases excluded afe 
usually produced by brass companies or by specialises, 
rather than by companies in the jewelry manufacturing 
industry. 13 The manufacturer who complained of the ex¬ 
clusion of commercial compacts and vanity cases himsejlf 
manufactures watch cases and other jewelry items, in addi¬ 
tion to the compacts and vanity cases covered by the order. 14 
This is typical of the Industry. Noncommercial compacts 
and vanity cases arc usually manufactured in plants making 
watch cases, cigarette cases and lighters and other jewelitv 
items. Furthermore, the competitive disadvantage which 

,J Administrator’s Exhibit No. 4, page 3, R-a 19. 

14 R. 332. I 
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the witness feared appears to be more theoretical than real. 
A tabulation of earnings in six commercial compact plants 
prepared by the Bureau of Labor Statistics showed that 76 
percent of the employees earned 40 cents or more per hour. 
Average hourly earnings in these plants were $0.522. 15 Data 
was presented at the hearing which showed that the in¬ 
crease in wage bill for the manufacture of compacts and 
lighters in the medium and low priced field will be approxi¬ 
mately 5.07 percent. There vrere no precise estimates of 
ratio of labor costs to value of products for noncommercial 
compacts but estimates ranged from 25 to 68 percent for 
articles in the medium and low priced fields. Applying 
these percentages to the estimate of wage bill increase re¬ 
sults in a range of cost increase from 1.27 percent to 3.44 
percent. It is apparent that the actual increase in cost of 
production will be too slight to warrant any assumption of 
dislocation of competitive relationships. Indeed, it may be 
noted that the company manufacturing noncommercial com¬ 
pacts and vanity cases which objected to the exclusion of 
commercial compacts and vanity cases is presently working 
under a union agreement which provides a minimum wage 
in excess of 35 cents per hour. 16 

At the earlier hearings, some objection was made to the 
inclusion of watch cases in the definition. 17 It appears from 
the record, however, that this opposition was directed in 
large part to the classifications recommended by Industry 
Committee No. 17. The recommendation of a uniform mini- 

13 Administrator’s Exhibit No. 39. 

"R. 333. The Agreement provides a minimum of 36.3 cents per hour, 
except for errand boys, stock boys, stock counters, wrappers, and shippers 
who are on a minimum of approximately 30 cents. R-352. The witness 
testified that out of a total of approximately 650 workers, about 15 earned 
below 35 cents an hour. 55 earned 36.3 cents per hour, and all others earned 
40 cents or more per hour. R-354. 

1T R. IS. 
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mum by Industry Committee No. 26 appears to have met 
the objections of the watch case manufacturers. Herbert 
S. Greenberg, Esquire, representing the National Watch 
Case Manufacturers’ Association, which had opposed the 
recommendations of Industry Committee No. 17, appeared 
at the hearing on the recommendations of Industry Com¬ 
mittee No. 26 and stated that he did not oppose the 40-cejnt 
minimum. 18 

It is clear from the record that watch cases are commonly 
produced by jewelry manufacturing establishments. Mr. 
Benjamin Lazrus, of the Benrus Watch Company, stated 
at the original hearing that there are many manufacturers 
in the watch case industry who make other articles pf 
jewelry. 18a Mr. William Ogish, vice president of the Jewel¬ 
ry Crafts Association, testified that the majority of the 56 
members of the Jewelry Crafts Association manufacture 
some watch cases as well as other jewelry items. Some pf 
this production was of base metal. Watch cases are also 
commonly produced in plants which make noncommercial 
compacts and vanity cases. 

A representative of one group of costume jewelry manu¬ 
facturers 19 questioned whether the low-priced costume 
jewelry should be included in the definition. Other manu¬ 
facturers of costume jewelry raised no question of tlpe 
propriety of including this type of production in the defini¬ 
tion The record shows that costume jewelry is frequently 
produced in plants which also make higher priced jewelry. 
It is clear that costume jewelry is only a branch of the 
jewelry industry. 

At the hearing on June 24, an appearance was made fo]r 
several manufacturers of cigarette lighters and cases op- 

M R-a 49. SO. 

“a R. 25. 

14 R-a 62. Bead and Novelty Group of the National Authority for tljc 
Ladies’ Handbag Industry. j 
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posing the inclusion of such articles in the jewelry indus¬ 
try. 20 The inclusion of these articles was objected to on 
the ground that they are not jewelry. It w’as pointed out 
that these articles were not included under the N. R. A. 
Code for the Jewelry Manufacturing Industry and that 
they are excluded from the definition of “jewelry” in the 
Revenue Act of 1932. While the definitions of industries 
adopted by other agencies have probative value, I do not 
consider that I am bound by such definitions in defining in¬ 
dustries for the purpose of administering the Fair Labor 
Standards Act. Conversely, it is apparent that this defini¬ 
tion which is framed to carry out the purposes of the Fair 
Labor Standards Act is not necessarily binding on other 
agencies of the Government. 

The record shows that cigarette lighters and cases are 
commonly produced in plants making other jewelry items. 
Indeed, the witness who appeared in opposition to the in¬ 
clusion of these items in the jewelry industry testified that 
one of two cigarette lighter plants 'with -which he was fa¬ 
miliar manufactured: “vanity cases, mesh bags, and goods 
of that character.” 21 A watch-case manufacturer testi¬ 
fied that his plant also produced cigarette lighters and 
cases. 22 Mr. Riley, of the Bureau of Labor Statistics, stat¬ 
ed that noncommercial compacts are sometimes manufac¬ 
tured in plants making cigarette lighters. 23 

It was contended that the manufacture of cigarette light¬ 
ers did not require skilled labor, but this same contention 
was advanced by witnesses representing admitted branches 
of the jewelry industry. The witness opposing in¬ 
clusion of the lighters admitted that they are sold 

w R-a 50. 

" R-a 56. 

"R. 941. 

M R-a 20. ' 
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in jewelry stores, but stated that the principal outlets 
were “tobacco stores, department stores, chain store$, 
drug stores.” 24 Other jewelry items are commonly sold 
by such stores. The witness further claimed that a cigaif- 
ette lighter is a necessity, rather than a luxury. 25 This a|- 
gument could apply equally to cuff links or wedding ringfc 
and is hardly compelling. 

I conclude that cigarette lighters and cases are property 

included within the definition of the Jewelry Manufacturing 

Industry for the purposes of the wage order for this iii- 

dustrv. 

♦ 

Upon the entire record, I find that the definition of the 
Jewelry Manufacturing Industry, as set forth in Adminis¬ 
trative Order No. 100, is appropriate and reasonable for 
the purpose of establishing minimum wage rates and ha|s 
been formulated with due regard for economic and com¬ 
petitive conditions. 

II. Membership of Industry Committee No. 26. 

Industry Committee No. 26 for the Jewelry Manufactur¬ 
ing Industry appointed by Administrative Order No. 100, 
consisted of the following representatives of the public anji 
of employers and of employees in the Industry. 26 

For the Public: 

Alexander Hamilton Prey, The Law School, Uni¬ 
versity of Pennsylvania, Philadelphia, Pennsyl¬ 
vania (Chairman) 

Miss Teresa M. Crowley, Director, The Carroll Club, 
Inc., 120 Madison Avenue, New York, New York 

* R-a 52. 

w R-a 53. 

* Administrator’s Exhibit A. 
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C. Emanual Ekstrom, Associate Professor of Edu¬ 
cation, Brown University, Providence, Rhode Is¬ 
land. 

Robert R. R. Brooks, Williams College, Williams- 
town, Massachusetts 

Dr. Harry Shulman, Professor of Law, Yale Uni¬ 
versity, New Haven, Connecticut 
Mrs. Elizabeth B. Raushenbush, University of Wis¬ 
consin, Madison, Wisconsin. 

For the Employees: 

Leon Williams, General President, International 
Jewelry Workers Union, Bronx, New York 
Elias Berkoff, International Jewelry Workers 
Union, Bronx, New York 27 
A. J. Gaul, First Vice President, International Jew¬ 
elry Workers Union, Chicago, Illinois 
Erwin Spiegel, Vice President, International Jewel¬ 
ry Workers Union, Teaneck, New Jersey 
Morris Borodkin, Watch and Jewelry Workers 
Union, New York, New York 
John J. Maurillo, United Novelty and Jewelry Work¬ 
ers’ Union, Providence, Rhode Island. 

For the Employers: 

Charles John Simeon, Works Manager, Ostby & 
Barton Company, Providence, Rhode Island 
Sturgis C. Rice, President, Whiting and Davis Com¬ 
pany, Plainville, Massachusetts 
Rawson L. Wood, Vice President, J. R. Wood & 

• Sons, New York, New York 
August Kappel, President, Fallon and Kappel, Inc., 
New York, New York 

Leo F. Krussman, President, Trifari, Krussman & 
Fishel, Inc., New York, New York 

” Mr. Berkoff was appointed by Administrative Order No. 107, dated May 

14, 1941, to replace Samuel Beardsley, resigned. 
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F. B. Stegeman, Vice President, Wadsworth Watclj 
Case Company, Dayton, Kentucky 

The contention was made that the Committee was no| 
representative of the Industry in that it contained nd 
member of the Bead and Novelty jewelry branch of the 
Industry. 28 

The record shows that Mr. Leo F. Krussman, an em¬ 
ployer-member of the Committee, is president of Trifari., 
Krussman and Fishel, Inc., of New York City. This firip 
manufactures costume jewelry and strung beads, ranging 
in retail price from $1 to $25. 29 Mr. Charles John SimeonJ 
another employer-member, is works manager of Ostbv & 
Barton Co., of Providence, Rhode Island. He described 
the major production of his plant as ‘‘the lowest-priced 
jewelry sold in chain stores and such like.” 30 I conclude, 
therefore, that the membership of the Committee was duly 
representative of the Bead and Novelty branch of the In¬ 
dustry. 

The question of representation was also raised with re¬ 
spect to the Watch Case branch of the Industry. 31 Mr. 

Rawson L. Wood, employer-member of the Committee, is 

‘ — 

a R-a 64. The Bead and Novelty group of the National Authority foil 
the Ladies’ Handbag Industry. The witness described the products of hisj 
group as ‘'Articles sold directly to the retailer. They are bracelets, pins, 
jewelry made of acetate and made of cheap metals. In the summer-time, of 
course, acetate jewelry is the larger seller. In the fall and winter the 
metal jewelry is more important. But anything, every kind of novelty that 
is worn on the costume or the dress, or any sort of costume of the woman, 
it takes one thousand and one different shapes and forms, as Fashion 
dictates.” R-a 70. 

M R. 11. 

30 R. 802. In presenting the membership of Industry Committee No. 17, 
of which Mr. Simeon was also a member, the Administrator’s attorney de¬ 
scribed the company as “manufacturers of 10 cents to $10.00 wholesale rings, 
gold filled and 10-carat gold jewelry, radio jewelry, children’s radio program 
premiums, buttons, badges, etc.” R. 10. 
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president of the Jewelry Crafts Association. 32 The ma¬ 
jority of the 56 members of this association manufacture 
watch cases in the New York area. 33 Mr. F. B. Stegeman, 
another employer-member of the Committee, is vice presi¬ 
dent of the Wadsworth Watch Case Company, of Dayton, 
Kentucky. 34 This company also manufactures cigarette 
lighters and cases. 33 I conclude, therefore, that the mem¬ 
bership of the Committee was duly representative of these 
branches of the Industry. 

Most of the divisions of the Industry were directly rep¬ 
resented by the employer-members of the Committee, and 
most of the regions in which the Industry is carried on 
were also represented by such members. In my opinion, 
these employer-representatives were fully qualified to 
represent those divisions and regions which were not di¬ 
rectly represented on the Committee. 

As employee representatives on the Committee, I ap¬ 
pointed four representatives of the International Jewelry 
Workers Union (A. F. of L.), one representative of the 
Watch and Jewelry Workers Union (C. I. O.), and one 
representative of the United Novelty and Jewelry Workers 
Union (C. I. 0.). It is my opinion that these six employee- 
members represented the interests of all employees in the 
Industry. 

Section 5(b) of the Act provides that ‘‘In the appoint¬ 
ment of the persons representing each group, the Admin¬ 
istrator shall give due regard to the geographical regions 
in which the industry is carried on."’ On the basis of the 
economic data showing the distribution of the Industry 38 
I conclude that this requirement of the Act was fully met. 

” R. 237. 

"R. 228. 

**R-a 5. 

“ R. 941. 

** Administrator's Exhibits Nos. 2 and 4. 
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In so far as possible, without increasing the Committee i;o 
an impracticable size, representation has been provided for 
every part of the country, and concentration in particular 
areas has been recognized by the selection of an appropri¬ 
ate number of representatives therefrom. It will be noted 
that the public members of the Committee included resi¬ 
dents of Pennsylvania, New York, Rhode Island, Massa¬ 
chusetts, Connecticut, and Wisconsin. The employee groi^p 
included residents of New York, Illinois, New Jersey, anid 
Rhode Island, and the employer group was represented bjy 
residents of Rhode Island, Massachusetts, New York, ahd 
Kentucky. 

I conclude that all of the requirements of the Act were 
observed in the appointment of the Committee, and more 
particularly, that the Committee included disinterested 
persons representing the public, one of whom was desig¬ 
nated as chairman, a like number of persons representing 
employers in the Industry, and a like number representing 
employees in the Industry, and that each group was ap¬ 
pointed with due regard to the geographical regions ijn 
which the Industry is carried on. 

III. Effect of the Recommended Minimum on Em¬ 
ployment in the Industry. 

I 

Section 8 of the Act states that its objective is to reach 
“as rapidly as is economically feasible without substan¬ 
tially curtaiJing employment * * * a universal minimuija 
wage of 40 cents an hour in each industry engaged in com¬ 
merce or in the production of goods for commerce.” Thje 
Committee and the Administrator are required by this sec¬ 
tion to consider whether the minimum wage recommendejl 
will not substantially curtail employment in the Industry, 
having due regard to economic and competitive conditions. 
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The minimum wage recommendation of Industry Com¬ 
mittee No. 26 will be considered from the standpoint of 
its effect on aggregate industry employment and employ¬ 
ment in groups or regions within the Industry. 

A. Effect of the Recommended Minimum on Aggregate 
Employment in the Jewelry Manufacturing Industry. 

In order to ascertain the existing wage structure of the 
Industry, the Bureau of Labor Statistics, at the request 
of the Wage and Hour Division, studied a representative 
sample comprising approximately one-third of the plants 
in the industry which had from 3 to 350 wage earners and 
all establishments which had more than 350 wage earn¬ 
ers. 37 In order to prevent overrepresentation of the larger 
plants, only one-third of the employees in each plant with 
more than 350 wage earners were included in the tabula¬ 
tion. 

Complaint was made that the data did not present sep¬ 
arate statistics for the Bead and Novelty group, -who em¬ 
ploy the bulk of home workers in costume jewelry produc¬ 
tion. 38 The record shows that it is impossible to obtain 
reliable statistical data on home work earnings. The rep¬ 
resentative of the Bead and Novelty group himself stated: 
“Home workers work irregularly, and can make no esti¬ 
mate of the number of hours they spend a day on home 
work.” 39 The same witness also stated: “Unless wage 
data are gathered from pay roll records, as all factory data 
are gathered, they are open to considerable error.” 40 More¬ 
over, to the extent that it was available the record contains 
data on the earnings of industrial home workers in the 

" Administrator’s Exhibit No. 2. 

“ R-a 62, 66. 

»R-a 78. 
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Jewelry Manufacturing Industry. There are a number of 
factors which affect the significance of those figures. The 
data indicated a high incidence of subminimum earnings. 4 ^ 

The selection of February as the month on which the 
wage survey was made was questioned. 42 There appear¬ 
ed to be some feeling that February was a low production 
month and that the sample would therefore be weighted by 
higher wage employees. However, the economist of the 
Bureau of Labor Statistics testified that the Bureau at¬ 
tempted to obtain a normal production period. 43 There 
was also testimony that “during the month of February 
there is a substantial secondary seasonal peak.” 44 

Although all cigar and cigarette lighters and cases were 
not included in the definition of the Industry at the time 
the original survey was made, the data covers employee^ 
engaged in manufacturing such products since it was not 
possible to separate these workers from employees work¬ 
ing on jewelry articles covered by the original definition. 4 F* 
Subsequent to the inclusion of watch cases in the definition 
of the Industry, a separate survey of that branch of the 
Industry was conducted by the Bureau of Labor Statis 
tics. 46 


On the basis of these surveys, the Research and Sta¬ 
tistics Branch of the Wage and Hour Division prepared 
studies on the effect of various minima in this Industrjf 
which were presented in evidence at the hearings. 47 These 
studies show that application of a 40 cent minimum wilj 

41 R. 107, 112, 1S2-4. Administrator’s Exhibit 30, 33. 

«R. 39. 

41 R. 39. 

44 R-a 39, Mr. Williams, President of the International Jewelry Workers 
Union. 

45 Administrator’s Exhibit No. 2, pp. 3, 4. 

44 Administrator’s Exhibit No. 3. 

41 Administrator’s Exhibits Nos. 4 and 7. 


I 



40 


result in a direct increase in the total wage bill of the In¬ 
dustry (exclusive of the Watch Case branch) of 3.91 per¬ 
cent 48 and of 1.66 percent for the Watch Case branch of 
the Industry. 49 It was also shown that the Census of Manu¬ 
facturers for 1937 indicates that in the jewelry classifica¬ 
tions the ratio of total wages to total value of products or 
selling price at the plant was 24.1 percent. 

These same studies indicate that 33.8 percent of all em¬ 
ployees in the Jewelry Manufacturing Industry, exclusive 
of the Watch Case branch, 50 and 19.6 percent of the em¬ 
ployees in that branch 51 were receiving less than 40 cents 
an hour in February 1940. Employees receiving less than 
40 cents an hour have earnings substantially below the 
average for the Industry, which was 58 cents in February, 
1940, 52 exclusive of watch cases, and 61.8 cents for that 
branch of the Industry. 53 

It is apparent that labor costs constitute only one por¬ 
tion of the total cost of manufacturing and that selling 
prices will not increase by the amount of the estimated in¬ 
crease in labor costs even if it is assumed that there will 
be no absorption of the wage bill increase. Application of 
the 24.1 percent average labor cost ratio to the estimates 
of wage bill increase results in an estimate of increase in 
the value of products for the Jewelry Manufacturing In¬ 
dustry excluding watch cases of 0.94 percent, and for 
watch cases of 0.4 percent. Even if account is taken of the 
fact that there are variations between the branches of this 
Industry in the ratio of labor cost to selling price or value 
of products, it may be seen that a large increase in manu- 

" Administrator’s Exhibit No. 4, Table 10. 

"Administrator’s Exhibit No. 7. 

“ Administrator’s Exhibit No. 4, Table 6. 

81 Administrator’s Exhibit No. 7. 

"Administrator’s Exhibit No. 2, p. 13. 

"Administrator’s Exhibit No. 7. 
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factoring costs cannot reasonably be anticipated as a re¬ 
sult of the approval of the minimum wage recommenda¬ 
tions of the Committee. 

It was contended that adoption of the recommended 
minimum would result in large indirect increases in labor 
costs as a result of rises in wages of workers presently 
earning more than the minimum. However, no such in¬ 
creases are mandatory, and evidence in this proceeding as 
in similar proceedings leads to the conclusion that othqr 
factors such as conditions in the Industry and extent <j>f 
unionization are controlling in determining the extent Off 
the indirect increase. 

An examination of the economic data shows that the In¬ 
dustry is in a position to support wage increases since for¬ 
eign imports have been shut off, consumer purchasing 
power is expanding, and fashion encourages the liberal 


use of jewelry. 

I find upon all the evidence, having due regard for eco¬ 
nomic and competitive conditions, that approval of the 
minimum wage recommendation will not cause substantial 


curtailment of employment in the Jewelry Manufacturin 
Industry. 


B. Effect of the Recommended Minimum on the Sev¬ 
eral Branches of the Industry 

1. Watch cases 

No representative of the watch Case branch of the In¬ 
dustry appeared to oppose the recommendations of Indus¬ 
try Committee No. 26, although there had been opposition 
to the recommendations of Industry Committee No. ljr 
from this group at the earlier hearings. The averagjs 
hourlv earnings of watch case workers are 61.8 cents. Thb 
Bureau of Labor Statistics shows that approximately 80 


I 

i 
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percent of watch case workers are now earning 40 cents 
or more per hour. 54 To raise the remainder to that figure 
will require an increase in the wage bill of only 1.66 per¬ 
cent. 53 I therefore find that approval of the recommended 
minimum will not substantially curtail or dislocate employ¬ 
ment in the Watch Case branch of the Industry. 

2. Precious Jewelry 

Representatives of the Precious Jewelry branch of the 
industry urged approval of the recommended minimum. 
Appearances in support of the 40-cent minimum for Pre¬ 
cious Jewelry were made by the Jewelry Crafts Associa¬ 
tion (an organization of 56 precious jewelry manufactur¬ 
ers in New York City) and Associated Jewelers, Incorpo¬ 
rated (an organization comprising approximately 50 addi¬ 
tional manufacturers of precious jewelry in New York). 
Letters and telegrams were received in evidence from 
jewelry manufacturers' associations in Chicago, 56 St. 
Louis, 57 and San Francisco, 58 all favoring a 40-cent rate 
for the manufacture of Precious Jewelry. These cities to¬ 
gether account for the bulk of the Precious Jewelry pro¬ 
duction in the country. 

An agreement between the Jewelry Crafts Association 
and the International Jewelry Workers Union set minimum 
wage rates ranging from 70 cents per hour for class “B” 
mechanics to $1.50 per hour for certain setting opera¬ 
tions. 50 An agreement between Associated Jewelry Crafts 
of California and the union provided minimum rates rang¬ 
ing from 57 1 /-* cents per hour for piercers, drillers, and 
azurers, to 71M> cents for punch press hands, and on up to 

14 Administrator’s Exhibit No. 3. 

“Administrator’s Exhibit No. 7. 

“ R. 245. 

" R. 244. 

“Jewelry Crafts Association Exhibit No. 1. 

“ Sperling Exhibit No. 1. 
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$1.50 per hour for diamond setters. 00 Average hourly 
earnings for the Precious Jewelry division are shown by 
the Bureau of Labor Statistics’ survey to be 94.8 cents.! 1 
A 40-cent minimum will necessitate an increase of only .77 
percent of the wage bill in this branch. 02 

It is clear that approval of the recommended minimum 
will in no way disturb this high-wage segment of the in¬ 
dustry. 

3. Compacts and Cigarette Lighters and Cases 

Compacts and cigarette lighters and cases are frequently 
manufactured by establishments which also make watc^i 
cases, and the statistics of watch case manufacture are to 
an extent applicable to these branches of the Industry. A 
representative of one of the largest cigarette lighter con¬ 
cerns estimated that only about 5 percent of that firm 's 
workers are presently earning less than 40 cents an hour, 
and those were by state regulation being paid at least 35 
cents an hour. 03 Average hourly earnings for workers pro¬ 
ducing compacts and lighters are 50.1 cents. 04 It is esti¬ 
mated that application of the 40-cent minimum would 
cause an increase in the labor cost of manufacturers of 
cigarette lighters and compacts in the medium and lo^- 
priced field of 5.07 percent. 05 

Analysis of the effect of the wage bill increase on selling 
price in the section of this opinion dealing wdth the defini¬ 
tion of the Industry has shown that onlv a slight increase 
can be anticipated even if there is no absorption of the 
wage rise. It is also to be noted that this type of jewelry 
is sold in a broad price range. I conclude, upon all the evi- 

w> Sperling Exhibit No. 2. 

41 Administrator’s Exhibit No. 2, Table 11. 

" Administrator's Exhibit No. 4, Table 11, p. 43. 

M R-a 57. 

M Administrator’s Exhibit No. 2. Table 11. 

43 Administrator’s Exhibit No. 4, Table 12, p. 44. 
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dence, that a 40-eent rate will not substantially curtail or 
dislocate employment in this branch of the Industry. 

4. Costume Jewelry 

Costume Jew’elry is often produced in so-called “ combi¬ 
nation” plants which manufacture jewelry in several price j 
brackets. Average hourly earnings of costume jewelry 
workers as of February, 1940, were 58.6 cents in plants 
producing precious, medium and low-priced jewelry, and 

44.4 cents in medium and low-priced plants. 66 Twenty-nine ; 
and eight-tenths percent of the employees engaged in the 
manufacture of costume jewelry in precious and medium 
and low-priced plants earned less than 40 cents an hour in 
February, 1940.' 57 In the medium and low-priced plants, , 

54.4 percent of the employees producing costume jewelry 
earned less than 40 cents. 68 It is estimated that raising 
these employees to 40 cents would increase the labor cost 
for these groups 3.55 percent and 8.91 percent, respec¬ 
tively. 69 

There is evidence that wages in these groups are increas¬ 
ing at the present time. A representative of the Watch and 
Jewelry Workers Union testified at the hearing on June , 
24 that collective bargaining agreements had been signed 
within a few weeks preceding, which provided an $18 week¬ 
ly minimum for employees of four novelty jewelry shops, 
representing an increase of $2 a week. 70 

The evidence indicates that the labor cost ratio for this 
branch of the Jewelry Manufacturing Industry is fairly , 
high. Nonetheless, it appears that the increase in manu¬ 
facturing costs will not have any serious effect on the status 
of this branch of the Industry. This is especially true in j 

“ Administrator’s Exhibit No. 4, Table 20S, p. 87. 

n Administrator’s Exhibit No. 4, Table 8, p. 36. 

" Administrator’s Exhibit No. 4, Table 8, p. 36. 

“ Administrator’s Exhibit No. 4, Table 12, p. 44. 

,# R-a 43, 44. 
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view of the fact that the market for this type of jewelry 
is expanding at present, particularly in the low-priced 
field. I therefore conclude that the recommended mini¬ 
mum will not substantially curtail or dislocate employment 
in the Costume Jewelry branch of the Industry. 

5. Precious and Medium and Low-Priced Branch— 

Medium and Low-Priced Branch—Findings and Gold- 

Stock Branch 

Except for representatives of cigarette lighter firms and 
the costume jewelry group already referred to, no manu¬ 
facturer from the subject groups appeared in opposition 
to the recommendations of Industry Committee No. 26. 
There had been considerable opposition at the earlier 
hearings to the recommendations of Industry Committee 
No. 17, but this was directed principally to the classifica¬ 
tions set up by that Committee and the language there em¬ 
ployed. 

Workers in the combination plants producing precious, 
medium and low-priced miscellaneous jewelry have aver¬ 
age hourly earnings of 57.9 cents; 71 24.2 percent of these 
workers earn less than 40 cents per hour, 72 and a 2.63 
percent increase in the wage bill will be necessary to raise 
these workers to a 40-cent minimum. 73 

In the combination plants producing only medium and 
low-priced miscellaneous jewelry workers have hourly 
earnings of 52.1 cents ; 74 27.7 percent of these workers earn 
less than 40 cents an hour, 73 and an increase of 2.82 per¬ 
cent in the wage bill will be required to raise them to that 
amount. 73 

T1 Administrator’s Exhibit No. 4, Table 20S, p. 87. 

" Administrator’s Exhibit No. 4, Table 8, p. 36. 

7 * Administrator’s Exhibit No. 4, Table 12, p. 44. 

74 Administrator’s Exhibit No. 4, Table 20S, p. 87. 

” Administrator’s Exhibit No. 4, Table 8, p. 36. 

" Administrator’s Exhibit No. 4, Tabic 12, p. 44. 
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Employees in the Findings and Gold-Stock Division of 
the precious and medium and low-priced plants have aver¬ 
age hourly earnings of 55 cents; 77 28.5 percent earn less 
than 40 cents per hour,™ and the increase in labor cost 
will be 2.63 percent. 70 

Employees in the Findings and Gold-Stock Division of 
the medium and low-priced group average 52.3 cents per 
hour; 80 39.6 percent earn less than 40 cents per hour, 81 
and an increase of 5.53 percent will be required. 82 

The consensus regarding the percentage of labor cost 
to value of products is that it varies from 3 to 25 percent 
for precious jewelry above 10-carat gold, 15 to 30 percent 
for precious jewelry of 10-carat gold, 25 to 50 percent for 
medium-grade jewelry of all kinds, and 25 to 68 percent 
for low-priced jewelry of all kinds, 25 to 50 percent for 
low-priced plastic and bead costume jewelry, and 47 to 68 
percent for low-priced metal costume jewelry. 83 Adoption 
of a 40-cent minimum rate would, therefore, not greatly 
increase the cost of manufacture for these groups. I there¬ 
fore conclude that approval of the recommendation will 
not result in substantial curtailment or dislocation of em¬ 
ployment for these groups in the Industry. 

6. Lapidary Work 

Diamond cutters average 75 cents to $4 an hour. 84 
Lapidary, which is the cutting and polishing of precious 
and semiprecious stones other than diamonds is largely 
confined to New York City, where earnings in the trade 

” Administrator’s Exhibit No. 4 , Table 20S, p. 87. 

7 * Administrator’s Exhibit No. 4 , Table 8, p. 36. 

n Administrator’s Exhibit No. 4, Table 12, p. 44. 

*® Administrator’s Exhibit No. 4, Table 20S, p. 87. 

M Administrator’s Exhibit No. 4, Table 8. p. 36. 

** Administrator’s Exhibit No. 4, Table 12, p. 44. 

" Administrator’s Exhibit No. 4, p. 47. 

84 R. 365. 
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are stated to average $1 an hour. 85 It is clear that a 40- 
cent minimum would not substantially curtail or dislocate 
employment in this division of the Industry. 

7. Synthetic and Imitation Stones 

The manufacture of synthetic and imitation stones is 
now' an expanding industry in this country due to the fact 
that the supply formerly received from EXurope has been 
cut off by the war abroad. It is not necessary to consider 
here that part of such manufacture which is conducted in 
integrated plants as that is reflected in the discussion of 
the effect of the recommended minima on divisions of the 
industry treated in preceding sections. 80 

The record indicates that synthetic stone production is 
a high-w^age industry in plants whose primary function is 
the production of such stones. 87 An economist for the Di¬ 
vision testified that synthetic stones were produced from 
purchased chemical “boules” by a concern which paid 
practically all its employees a minimum of 40 cents an 
hour. 88 

Imitation stones made of glass are now being manufac¬ 
tured in this country at wage rates which appear to be 
w'ell over 40 cents. 80 The manufacture of imitation stones 
from plastics in independent plants was also stated to be 
at rates above the recommended minimum. 00 I therefore 
find that approval of a 40 cent rate w'ill not result in sub- 

83 R. 366. 

M Ibid, pp. 23-29. 

,7 R. 624. Mr. Otis, Executive Secretary of the New England Manufactur¬ 
ing Jewelers and Silversmiths Association stated: “It is difficult to make any 
statement with respect to persons engaged in processing semiprecious and 
synthetic stones. There is a certain amount of so-called lapidary work in 
connection with the stones of these two classifications done in the city of 
New York and its vicinity. As was testified by Mr. Malin yesterday, this 
is largely a recutting procedure. Here, too, the employees are comparatively 
skilled craftsmen whose minimum pay is far in excess of 40 cents per hour.” 

" R. 368. 

* R. 370. 

" R. 372. 
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stantial curtailment or dislocation of employment in this 
division of the Industry. 

C. Effect of the Recommended Minimum on Low-Wage 
Plants in the Industry 

The economic data show that the highest increases in 
labor cost will be made necessary for a group of plants i 
in the medium and low-priced field having average earn¬ 
ings under 40 cents an hour. The necessary increases are ! 
estimated at 23.65 percent for plants averaging under 35 
cents an hour, 16.09 percent for those averaging 35 but i 
under 37.5 cents, and 14.95 percent for those averaging 37.5 
but under 40 cents. 01 The next highest increase for anv i 
category is substantially lower, namely, 9.75 percent. 92 

The record indicates that the number of persons em- j 
ployed by the firms with average hourly earnings under 
40 cents is relatively small. Concerns averaging under 
35 cents in this group employ only 2 percent of the em¬ 
ployees in the jewelry industry exclusive of watch case 
workers. 93 Similarly, workers averaging 35 cents but 
under 37.5 cents represent 3.2 percent and those averag- i 
ing 37.5 cents but under 40 cents represent 5.1 percent of 
the total employment. Thus, the category in which the < 
largest increase will occur represents the smallest group 
of employees. 

It may be noted that the number of workers in plants 
averaging under 37.5 cents per hour in these groups ap¬ 
proximates 1200. The estimate of the number of em¬ 
ployees in factories of the bead and novelty group of the 

” Administrator’s Exhibit No. 4, Table 13. p. 45. 

" Ibid. 

“Administrator’s Exhibit No. 4, Table 21S, p. 88. This figure is obtained 
by reducing the percentage of employees shown in that category by the ratio 
which that branch (medium and low-priced jewelry) bears to the entire 
industry. 
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National Authority for the Ladies’ Handbag Industry! 
given by the spokesman for that organization, was 1,000 
workers. 94 While the representative of this group had no 
figures with respect to wages paid employees of the twenty 
member concerns of his association, he referred to Tabid 
13 of Administrator’s Exhibit No. 4, which shows that the 
highest percentage increase in labor cost will occur in the 
plants in the medium and low-priced field which had aver¬ 
age wages of under 35 cents. If it is assumed as it seems 
to have been by this representative at the hearing 05 that 
his plants would fall within this category, the effect of the 
recommended minimum on the selling price of the articles 
produced by this group of firms may be estimated. The 
witness estimated that for his group, labor cost represent¬ 
ed 35 to 40 percent of the cost of the article. 96 Thus, the 
increase in retail prices of products of those plants aver¬ 
aging under 35 cents an hour would be approximately 9 
percent, and of plants averaging 35 but under 37.5 cents 
it would lie approximately 6 percent. 

It is my conclusion that even for this small group of 
plants, the increase in manufacturing costs, when consid¬ 
ered in light of the expansion of the market for low-priced 
jewelry, will not result in substantial curtailment of em¬ 
ployment. In any event, the effect of the rate upon the 
employment of the small number of persons in this group 

M R-a 69. 

“ R-a 66. Although adequate data on wages paid to home workers is 
not available, it is clear from the evidence discussed infra that they ar^ 
receiving much less than the present minimum of 30 cents per hour. Appli^ 
cation of the 40 cent minimum would not, in my opinion, be the cause of 
curtailment of employment in this group since it is my view that if employees 
were actually paid the 30 cent statutory minimum plus overtime, employers 
would have to discontinue this wasteful practice and bring production into 
the factories. 

94 R-a 71. 
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would not constitute substantial curtailment of employ¬ 
ment in the industry. 

IV. Regional Distribution of the Industry. 

Although jewelry manufacturing plants were operating in 
32 states during 1937, more than one-half were located in 
two states, New York and Rhode Island, of which half, 95M» 
percent were in New York City and Providence. 97 Six 
cities, namely, New” York, Providence, Newark, Chicago, 
Philadelphia and Los Angeles, combined, accounted for ap¬ 
proximately 68 percent of the total number of plants in the 
United States. 98 Plants were distributed as follows in 
1937: 99 

Jewelry , Jewelers Findings and Materials Lapidary Work 


New England . 

.26.2 

9.8 

Mid-Atlantic. 

.48.0 

80.4 

East North Central. 

.10.7 

2.0 

West North Central. 

. 3.4 

.0 

South Atlantic. 

. 1.5 

.0 

East South Central. 

. 0.3 

.0 

West South Central .. . . 

. 1.1 

.0 

Mountain . 

1 T 

• • • • • J.#*/ 

.0 

Pacific . 

.7.3 

7.8 


The survey of the Bureau Labor Statistics shows that 
variations in size of community cannot be considered an 
important factor in describing the wage structure 100 and 
that although there are substantial differences between 
average hourly earnings in plants making different types 
of products, the regional variations for the Industry con- 

” Administrator’s Exhibit No. 4, p. 14. 

“ Ibid. 

“Administrator’s Exhibit No. 4, Table 13S, p. 81. 

l0t Administrator’s Exhibit No. 2, p. 20. 
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sidered as a whole are not especially significant by them¬ 
selves. 101 

Upon all the evidence I find that no substantial disloca¬ 
tion of employment as between geographical regions will 

result from the establishment of a 40 cent minimum rate. 

# • • • * 

Having considered all factors relating to the effect updrn 
employment in the Industry, including the effect upon low- 
wage firms, small plants in small communities, and tljie 
various regions in which the Industry is carried on, I fii|d 
that no substantial dislocation of employment in the in¬ 
dustry will result from the establishment of a 40-cent mini¬ 
mum wage rate and that having due regard to economic 
and competitive conditions, the proposed minimum will not 
substantially curtail employment in the Jewelry Manu¬ 
facturing Industry or in any definable group of plants <|r 
regions within the Industry. 

V. Necessity for Classifications Within the Jewelry 
Manufacturing Industry. 

I have found that there is no necessity for the establislji- 
ment of minimum wage differentials for any definable grou^D 
in the Industry or for geographical reasons. The record 
shows that there are no such differences in living, 102 trans¬ 
portation, 103 or production costs 104 within the industry nor 
differences in the minima provided by union contracts or 
by voluntarily maintained wage standards 105 as would re¬ 
quire or justify any classifications within this industrj 7 
under Section 8(c) of the Act. Moreover, since the recom|- 


101 Administrator’s Exhibit No. 2, p. 17. 

105 Administrator’s Exhibit No. 5, “Differences in Living Costs in Northcrp 
and Southern Cities” Administrator’s Exhibit No. 4, pp. 68, 69. 

103 Administrator’s Exhibit No. 4, pp. 67, 68. 

104 Administrator’s Exhibit No. 4, pp. 69, 70, 71. 

104 Administrator’s Exhibit No. 4, pp. 71, 72, International Jewelry Worker^’ 

Exhibits Nos. 1 and 2, Sperling Exhibits Nos. 1 and 2. 
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mendation of 40 cents which the Committee has made is 
the maximum permissible under the Act, and since I have 
heretofore found that no substantial curtailment of em¬ 
ployment will result in the Industry as a whole or in any 
area or definable group of plants within the Industry, I 
conclude that no issue of a classification within the Jewelry 
Manufacturing Industry is presented by the evidence ad¬ 
duced. 

Upon these facts, therefore, I find that: 

(a) The 40-cent minimum wage rate for the Jewelry 
Manufacturing Industry is the highest minimum wage rate 
for the Industry which, having due regard to economic and 
competitive conditions, will not substantially curtail em¬ 
ployment in the Industry. 

(b) It is not necessary to make separate minimum wage 
rates for any classification within the Jewelry Manufac¬ 
turing Industry for the purpose of fixing for each such 
classification the highest minimum wage rate (not in excess 
of 40 cents an hour) which (1) will not substantially curtail 
employment in such classification and (2) will not give a 
competitive advantage to any group in the Industry; 

(c) In determining that no such classification within the 
Jewelry Manufacturing Industry should be made, con¬ 
sideration has been given to, among other relevant factors, 
the following: (1) competitive conditions as affected by 
transportation, living and production costs; (2) the wages 
established for work of like or comparable character by 
collective labor agreements negotiated between employers 
and employees by representatives of their own choosing; 
and (3) the wages paid for work of like or comparable 
character by employers who voluntarily maintain minimum 
wage standards in the Industry. 

(d) Considering living, production, and transportation 
costs, together with the evidence on collective labor agree¬ 
ments and voluntary wage standards, I find that these costs 
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do not differ between any reasonably definable groups oj* 
regions within the Jewelry Manufacturing Industry so as 
to affect competitive conditions within the Industry or make 
necessary a classification within the meaning of Sectioii 
8(c) of the Act. 

(e) Under all the circumstances and upon all the evL 
dence, I conclude that the creation of a separate classificaf 
tion for any region or definable group in the Industry i£ 
unjustified. 

# * # # # 

Upon reviewing the evidence introduced in this proceed¬ 
ing and considering the provisions of the Act and the same 
factors required to be considered by the Committee, I con¬ 
clude that the Committee’s recommendations for the Jewelry 
Manufacturing Industry, as defined in Administrative Or¬ 
der No. 100, are made in accordance with law, are supported 
by the evidence adduced at the hearing and will carry out 
the purposes of Section 8 of the Act. Accordingly, I ap ¬ 
prove their recommendations. 


Wage Order. 

Tr. Bk. VII, No. 3169. 

U. S. DEPARTMENT OF LABOR. 

Wage and Hour Division. 

Washington. 

Title 29— Labor. 

Chapter V —Wage and Hour Division. 

In the Matter of the Recommendation of Industry 
Committee No. 26 for a Minimum Wage Rate in the 
Jewelry Manufacturing Industry. 

Effective November 3,1941 
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Part 607—Minimum Wa^e Rate in the Jewelry Manu¬ 
facturing Industry 

Whereas, On April 24, and May 14,1941, by Administra¬ 
tive Orders Nos. 100 and 107, the Administrator, acting pur¬ 
suant to Sections 5 and 8 of the Fair Labor Standards Act 
of 1938, appointed Industry Committee No. 26 for the Jew¬ 
elry Manufacturing Industry, and directed the Committee 
to recommend minimum wage rates for the Jewelry Manu¬ 
facturing Industry in accordance with Section 8 of the Act; 
and 

Whereas, the Committee included six disinterested per¬ 
sons representing the public, a like number of persons 
representing employers in the Jewelry Manufacturing In¬ 
dustry, and a like number representing employees in the 
Industry, and each group was appointed with due regard to 
the geographical regions in which the Jewelry Manufactur¬ 
ing Industry is carried on; and 

Whereas, Industry Committee No. 26, on May 19, 1941, 
after investigation of conditions in the Industry, filed with 
the Administrator a report containing its recommendation 
for a minimum wage rate of 40 cents an hour in the Jewelry 
Manufacturing Industry; and 

Whereas, after notice published in the Federal Register 
on May 30, 1941, Henry T. Hunt, Esquire, the Presiding 
Officer designated by the Administrator, held a public hear¬ 
ing on June 24, 1941, at Washington, D. C. upon the Com¬ 
mittee’s recommendation and upon the question of what, if 
any, prohibition, restriction or regulation of home work is 
necessary to carry out the purposes of the wage order for 
the Jewelry Manufacturing Industry, to prevent the cir¬ 
cumvention or evasion thereof and to safeguard the mini¬ 
mum wage rates established therein, in the event an order 
is issued approving the recommendations of the Committee, 
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at which all interested persons were given an opportunity to 
be heard; and 

Whereas, the complete record of the proceeding before 
the Presiding Officer was transmitted to the Administrator;! 
and 

Whereas, all persons at said public hearing before the | 
Presiding Officer were given leave to file briefs until July! 
8,1941, and to present oral argument on July 15,1941; and 

Whereas, the Administrator, upon reviewing all the evi-| 
dence adduced in this proceeding and giving consideration J 
to the provisions of the Act with special reference to Sec¬ 
tions 5 and 8, has concluded that the Industry Committee’s; 
recommendation for a minimum wage rate for the Jewelry 
Manufacturing Industry, as defined in Administrative Or¬ 
der No. 100, is made in accordance with law, is supported by 
the evidence adduced at the hearing, and taking into con¬ 
sideration the same factors as are required to be considered 
by the Industry Committee, will carry out the purposes of 
Section 8 of the Act and that it is necessary to include terms 
and conditions in the w*age order for this industry with re¬ 
spect to industrial home wrork to carry out the purpose of 
such order, to prevent the circumvention or evasion thereof 
and to safeguard the minimum wrage rates established there- i 
in; and j 

Whereas, the Administrator has set forth his decision in j 
an opinion entitled “Findings and Opinion of the Adminis-1 
trator in the Matter of the Recommendation of Industry 
Committee No. 26 for a Minimum Wage Rate in the Jewelry j 
Manufacturing Industry and Industrial Home Work in the j 
Jewelry Manufacturing Industry,” dated this day, a copy 
of which may be had upon request addressed to the Wage j 
and Hour Division, United States Department of Labor, 
Washington, D. C.; 
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Now, TherefoPuE, it is ordered that: 

Section 607.1—Approval of Recommendation of Industry 
Committee 

The Committee’s recommendation is hereby approved, 
and, in accordance with such recommendation, 

Section 607.2—Wage Rate 

Wages at a rate of not less than 40 cents per hour shall be 
paid under Section 6 of the Act by every employer to each of 
his employees in the Jewelry Manufacturing Industry who 
is engaged in commerce or in the production of goods for 
commerce, 

Section 607.3—Restriction of Home Work 
No work in the Jewelry Manufacturing Industry, as de¬ 
fined herein, shall be done in or about a home, apartment, 
tenement, or room in a residential establishment, except by 
such persons as have obtained special home-work certifi¬ 
cates issued pursuant to applicable regulations of the Wage 
and Hour Division, authorizing industrial home work by 
any worker who was engaged in industrial home work in the 
Jewelry Manufacturing Industry prior to July 1, 1941, and 
is unable to adjust to factory work because of age or physi¬ 
cal or mental disability or is unable to leave home because 
his presence is required to care for an invalid in the home, 
Section 607.4—Posting of Notices 
Every employer employing any employees engaged in 
commerce or in the production of goods for commerce in 
the Jewelry Manufacturing Industry shall post and keep 
posted in a conspicuous place in each department of his es¬ 
tablishment where such employees are working such notices 
of this order as shall be prescribed from time to time by the 
M age and Hour Division of the United States Department 
of Labor, 

Section 60/.5 Definition of the Jewelry Manufacturing In¬ 
dustry 
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The Jewelry Manufacturing Industry, to which this order 
shall apply, is hereby defined as follows: 

(a) The manufacturing, processing, or assembling, 
wholly or partially from any material, of jewelry, com¬ 
monly or commercially so known. Jewelry as used 
herein includes, without limitation, religious, school, 
college and fraternal insignia; articles of ornament 
or adornment designed to be worn on apparel or car¬ 
ried on or about the person, including without limita¬ 
tion, cigar and cigarette cases, holders, and lighters; 
watch cases; metal mesh bags and metal watch brace¬ 
lets ; and chain, mesh, and parts for use in the manufac¬ 
ture of any of the articles included in this definition. 
Jewelry as used herein does not include pocket knives, 
cigar cutters, badges, emblems, military and naval in¬ 
signia, belt buckles, and handbag and pocketbook 
frames and clasps, or commercial compacts and vanity 
cases, except when made from or embellished with 
precious metals or precious, semiprecious, synthetic 
or imitation stones; and the assaying, refining, and 
smelting of base or precious metals. 

The term “parts” as used in the foregoing paragraph 
does not include parts which are used predominantly 
for products other than jewelry, such as springs, blades, 
and nail files. The term “commercial compacts and 
vanity cases” as used means compacts and vanity cases 
which bear the trade name or mark of a cosmetic manu-1 
facturer and are made for the purpose of distributing 
or advertising said cosmetics. 

(b) The manufacturing, cutting, polishing, encrust¬ 
ing, engraving, and setting of precious, semiprecious, 
svnthetic, and imitation stones. 
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(c) The manufacturing, drilling, and stringing of 
pearls, imitation pearls, and beads designed for use in ' 
the manufacture of jewelry. 

Section 607.6—Scope of the Definition 
The definition of the Jewelry Manufacturing Industry 
covers all occupations in the industry which are necessary 
to the production of the products covered in the definition 
including clerical, maintenance, shipping, and selling occu¬ 
pations, provided, however, that this definition does not 
cover employees of a manufacturer, assembler, processor, 
or independent wholesaler who are engaged exclusively in 
marketing and distributing products of the industry which 

* 

have been purchased for resale, and provided further that 
where an employee covered by this definition is employed 
during the same workweek at two or more different mini¬ 
mum rates of pay, he shall be paid the highest of such rates 
for such workweek unless records concerning his employ¬ 
ment are kept by his employer in accordance with applicable 
regulations of the Wage and Hour Division. 

Section 607.7—Effective Date 
This Wage Order shall become effective November 3, 
1941. i 

Signed at Washington, D. C. this 16th day of October, 
1941. Sections 607.1 to 607.7, inclusive, issued under the 
authority contained in Section 8, 52 Stat. 1064; 29 U. S. C. 
Sup. IV, 208. i 

PHILIP B. FLEMING, 
Administrator, \ 

Wage and Hour Division, 

U. S. Department of Labor, i | 

Published in Federal Register, 

October 18,1941. i 


FAIR LABOR STANDARDS ACT. 

Relevant Parts of the Act. 

DEFINITIONS 

Sec. 3. As used in this Act— 

• * * * * 

(h) “Industry” means a trade, business, industry, oil- 
branch thereof, or group of industries, in which individual^ 
are gainfully employed. 

ADMINISTRATOR 

I 

Sec. 4. (a) There is hereby created in the Department of 
Labor a Wage and Hour Division which shall be under th4 
direction of an Administrator, to be known as the Adminisl 
trator of the Wage and Hour Division (in this Act refer-) 
red to as the “Administrator”). 

INDUSTRY COMMITTEES 

Sec. 5. (b) An industry committee shall be appointed by 
the Administrator without regard to any other provisions 
of law regarding the appointment and compensation of em¬ 
ployees of the United States. It shall include a number of 
disinterested persons representing the public, one of whom 
the Administrator shall designate as chairman, a like num¬ 
ber of persons representing employees in the industry, and 
a like number representing employers in the industry. In 
the appointment of the persons representing each group, 
the Administrator shall give due regard to the geographical 
regions in which the industry is carried on. 

(d) The Administrator shall submit to an industry com¬ 
mittee from time to time such data as he mav have available 
on the matters referred to it, and shall cause to be brought 
before it in connection with such matters any witnesses 
whom he deems material. An industry committee may 
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summon other witnesses or call upon the Administrator to 
furnish additional information to aid it in its deliberations. 

WAGE ORDERS 

Sec. 8. (b) Upon the convening of an industry committee, 
the Administrator shall refer to it the question of the mini¬ 
mum w-age rate or rates to be fixed for such industrv. The 
industry committee shall investigate conditions in the i?i- 
dustry and the committee, or any authorized subcommittee 
thereof, may hear such witnesses and receive such evi¬ 
dence as may be necessary or appropriate to enable the 
committee to perform its duties and functions under this 
Act. The committee shall recommend to the Administra¬ 
tor the highest minimum wage rates for the industry which 
it determines, having due regard to economic and competi¬ 
tive conditions, will not substantially curtail employment 
in the industry. 

(c) The industry committee for any industry shall recom¬ 
mend such reasonable classifications within any industry as 
it determines to be necessary for the purpose of fixing for 
each classification within such industry the highest minimum 
wage rate (not in excess of 40 cents an hour) which (1) 
will not substantially curtail employment in such classifica¬ 
tion and (2) will not give a competitive advantage to any 
group in the industry, and shall recommend for each classi¬ 
fication in the industry the highest minimum wage rate 
which the committee determines will not substantially cur¬ 
tail employment in such classification. In determining 
whether such classifications should be made in any industry, 
in making such classifications, and in determining the mini¬ 
mum wage rates for such classifications, no classification 
shall be made, and no minimum wage rate shall be fixed, 
solely on a regional basis, but the industry committee and 
the Administrator shall consider among other relevant fac¬ 
tors the following: 
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(1) competitive conditions as affected by transpor¬ 
tation, living, and production costs; 

(2) the wages established for work of like or compar¬ 
able character by collective labor agreements nego¬ 
tiated between employers and employees by representa¬ 
tives of their own choosing; and 

(3) the wages paid for work of like or comparable 
character by employers who voluntarily maintain mini¬ 
mum-wage standards in the industry. 

No classification shall be made under this section on the 
basis of age or sex. 

(d) The industry committee shall file with the Adminis¬ 
trator a report containing its recommendations with re¬ 
spect to the matters referred to it. Upon the filing of such 
report, the Administrator, after due notice to interested 
persons, and giving them an opportunity to be heard, shall 
by order approve and carry into effect the recommendations 
contained in such report, if he finds that the recommenda¬ 
tions are made in accordance with law, are supported by 
the evidence adduced at the hearing, and, taking into con¬ 
sideration the same factors as are required to be considered 
by the industry committee, will carry out the purposes of 
this section; otherwise he shall disapprove such recom¬ 
mendations. If the Administrator disapproves such recom¬ 
mendations, he shall again refer the matter to such commit-j 
tee, or to another industry committee for such industry 
(which he may appoint for such purpose), for further con¬ 
sideration and recommendations. 
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In the United States Court of Appeals for th 
District of Columbia 


No. 8119 


Art Metal Works, Inc., Newark, New Jersey, Julius Kohn, 
Doing Business as the Imco Company, New York, New 
York, petitioners 


v. 


Administrator of the Wage and Hour Division, United 
States Department of Labor, Washington, D. C 
respondent 


ON PETITION TO REVIEW AND SET ASIDE IN PART | 
WAGE ORDER ISSUED BY THE ADMINISTRATOR OF 
THE WAGE AND HOUR DIVISION, UNITED STATEfe 
DEPARTMENT OF LABOR 


BRIEF FOR THE ADMINISTRATOR j 

Petitioners have brought this proceeding under section 
10 (a) of the Fair Labor Standards Act of 1938, c. 676, 52 
Stat. 1060, 29 U. S. C., sec. 201, to review and set aside a wage 
order for the Jewelry Manufacturing Industry issued by the 
Administrator pursuant to section 8 of the Act. The peti 
tion challenges the validity of the order insofar as it estab 
lishes a 40-cent hourly minimum wage for the manufacture o, 
cigar and cigarette cases and lighters except such as are “jewelr^ 
establishment products.” Jurisdiction of the proceeding ii 


conferred upon the Court by section 10 of the Act. 

(l) 


T 
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STATEMENT OF THE CASE 
A. Statutory Provisions Involved 

The provisions of the Act relating to the promulgation of 
wage orders are printed following the appendix to this brief 
(infra, pp. 29ff). They were comprehensively reviewed by 
the Supreme Court in Opp Cotton Mills v. Administrator, 312 
U. S. 126 (1941), and were before this Court in Southern Gar¬ 
ment Mfrs. Ass’n v. Fleming, — App. D. C. —. 122 F. (2d) 
622 (1941), Andree & Seedman v. Administrator, — App. D. C. 
— .122 F. (2d) 634 (1941), and National Ass’n of Wool Mfrs. 
v. Fleming, — App. D. C. —, 122 F. (2d) 617 (1941). 

B. Proceedings Leading to the Promulgation of the Jewelry 
Manufacturing Industry Minimum Wage Order 

By Administrative Order No. 66, issued on October 23. 1940, 
the Administrator appointed Industry Committee No. 17 for 
the Jewelry Manufacturing Industry (pet. appx. 8). This or¬ 
der defined the industry to mean the “manufacturing, process¬ 
ing, or assembling, wholly or partially from any material, of 
jewelry, commonly or commercially so known.” Specific inclu¬ 
sions and exclusions of articles were made, and the order pro¬ 
vided that only those cigar and cigarette lighters, holders, and 
cases made from or embellished with precious metals or precious, 
semiprecious, synthetic, or imitation stones were covered by 
the definition. 

Industry Committee No. 17 was convened on November 25, 
26. and 27. 1940. On November 26, 1940. the Committee rec¬ 
ommended to the Administrator that all cigar and cigarette 
lighters and holders should be included within the definition 
on the ground that embellishment is an accidental factor which 
does not affect the competitive situation, and the unembel¬ 
lished product is commonly manufactured in jewelry establish¬ 
ments (pet. appx. 11). The Administrator on that date 
amended the definition of the Jewelry Manufacturing Industry 
to include the manufacture of all cigar and cigarette lighters, 
holders, and cases in accordance with the Committee’s recom¬ 
mendation (pet. appx. 12). The amended definition was pub- 
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lished in the Federal Register in Administrative Order No. 74). 

On December 17. 1940. Industry Committee No. 17 mad^ 
minimum wage recommendations to the Administrator (pet!, 
appx. 14). Upon due notice published in the Federal Register, 
a hearing was held on these recommendations on January 21 to 
24. inclusive, and February 3. 1941, at Washington, D. C. Ex¬ 
tensive testimony was received and many exhibits were intro¬ 
duced. including evidence on behalf of a manufacturer of 
cigarette lighters. On April 24. 1941. the Administrator pub¬ 
lished his findings and opinion on the record of these proceed¬ 
ings in which he concluded that the recommendations of 
Industry Committee No. 17 were not made in accordance with 
law (pet. appx. 15). 

On April 30, 1941, Administrative Order No. 100 was pub¬ 
lished in the Federal Register (pet. appx. 17). This Order 
set forth the Administrator's conclusions with respect to the 
recommendations of Industry Committee No. 17, dissolved that 
Committee, and appointed Industry Committee No. 26 pur¬ 
suant to section 8 (d) of the Act to “investigate conditions, 
in the industry and recommend to the Administrator minimum 
wage rates for all employees thereof * * This order 

adopted the amended definition set forth in Administrative 
Order No. 74. supra. Industry Committee No. 26 was con¬ 
vened on May 19. 1941. The public representatives on the 
Committee were the following: 

Alexander Hamilton Frey, The Law School, University 
of Pennsylvania, Philadelphia, Pennsylvania (Chair¬ 
man) . 

Miss Teresa M. Crowley, Director, The Carroll Club, 
Inc., 120 Madison Avenue, New York, New York. 

C. Emanual Ekstrom. Associate Professor of Education, 
Brown University, Providence, Rhode Island. 

Robert R. R. Brooks, Williams College, Williamstown, 
Massachusetts. 

Dr. Harry Shulman, Professor of Law, Yale University, 
New Haven, Connecticut. 

Mrs. Elizabeth B. Raushenbush, University of Wiscon¬ 
sin. Madison, Wisconsin. 
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The representatives of employees were: 

Leon Williams, General President, International Jewelry 
Workers Union, Bronx, New York. 

Elias Berkoff. International Jewelry Workers Union, 
Bronx, New York. 

A. J. Gaul, First Vice President, International Jewelry 
Workers Union, Chicago Illinois. 

Erwin Spiegel. Vice President, International Jewelry 
Workers Union. Teaneck, New Jersey. 

Morris Borodkin, Watch and Jewelry Workers Union, 
New York, New York. 

John J. Maurillo. United Novelty and Jewelry Workers 
Union, Providence, Rhode Island. 

The employer representatives were: 

Charles John Simeon, Works Manager, Ostby & Barton 
Company. Providence, Rhode Island. 

Sturgis C. Rice, President, Whiting and Davis Company, 
Plainville, Massachusetts. 

Rawson L. Wood. Vice President. J. R. Wood & Sons, 
New York, New York. 

August Kappel, President, Fallon and Kappel, Inc., 
New York, New York. 

Leo F. Krussman, President, Trifari, Krussman & Fishel. 
Inc., New York, New York. 

F. B. Stegeman, Vice President, Wadsworth Watch Case 
Company, Dayton, Kentucky. 

Mr. Stegeman’s firm manufactured cigarette lighters and cases 
among other products (resp. appx. 28). On May 19, 1941, the 
Committee, by unanimous vote, recommended that “every em¬ 
ployer shall pay not less than 40 cents per hour to each of his 
employees in the jewelry manufacturing industry as defined in 
Administrative Order No. 100 dated April 24, 1941/’ The re¬ 
port and recommendation of the Industry Committee was 
transmitted to the Administrator on May 21, 1941 (pet. appx. 
19). 

On May 30.1941. a notice was published in the Federal Reg¬ 
ister that a public hearing would be held on the recommenda¬ 
tions of Industry Committee No. 26. This hearing was held in 
Washington. D. C., on June 24, 1941. Petitioners and other 
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interested persons presented testimony at this hearing. The 
Administrator received briefs and heard oral argument alter 
the close of the hearing. On October 16, 1941, the Admin¬ 
istrator published his findings and opinion and issued a wage 
order approving the recommendation of Industry Committee 
No. 26 (pet, appx. 22). ! 

QUESTIONS PRESENTED 


1. Whether the definition of the Jewelry Manufacturing in¬ 
dustry set forth in the wage order is without any reasonable 
basis. 

2. Whether the minimum wage recommendations of in¬ 
dustry Committee No. 26 were made in accordance with lajw. 

SUMMARY OF ARGUMENT 


I 


The question at issue is whether the Administrator’s defini¬ 
tion is arbitrary because without any reasonable factual basis. 
We do not attempt to disprove or discredit all other possible 
definitions. Cigar and cigarette cases and lighters which a|e 
not made from or embellished with precious metals or precioujs, 
semiprecious, synthetic, or imitation stones are included in the 
definition because these products compete with similar articles 
containing embellishments and are commonly manufactured i|n 
establishments manufacturing other articles of jewelry. 

II 


There is no requirement, in determining whether the in¬ 
dustry committee recommendations are made in accordanc|e 
with law, that the evidence before the Committee be revieweq. 
In any event, examination of the material before the Coml 
mittee shows that it had data on cigar and cigarette cases 
and lighters which are not embellished. There is no factual 
basis for the contention that Industry Committee No. 26 mad^ 
its recommendation upon a definition which differed from th^ 
definition contained in the Jewelry Manufacturing Industry 
Minimum Wage Order issued by the Administrator. 
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ARGUMENT 

I 

The Definition of the Jewelry Manufacturing Industry in the 
Wage Order is not Arbitrary 

Petitioners' principal contention (Brief, 10-12) appears to 
be that the manufacture of unembellished cigarette cases and 
lighters is ipso facto not a part of the jewelry manufacturing 
industry, so that any definition of that industry to include 
such products would necessarily be arbitrary and therefore 
invalid. No serious contention is made that the order is in¬ 
valid under the specific tests enumerated in section 8 (c), 
namely that application of the 40-cent minimum wage rate, 
which was unanimously recommended by Industry Committee 
No. 26. will substantially curtail employment in the industry 1 
or will confer a competitive advantage upon any group in the 
industry. 

The pertinent portion of the definition of the Jewelry Manu¬ 
facturing Industry is as follows: 

The manufacturing, processing, or assembling, wholly 
or partially from any material, of jewelry, commonly 
or commercially so known. Jewelry as used herein, in¬ 
cludes, without limitation, religious, school, college, and 
fraternal insignia; articles of ornament or adornment 

1 The Administrator found that the 40-cent minimum wage 
resulting in an increase of less than one percent in the average 
cost of production for the industry, would not cause substantial 
curtailment of employment in the industry (pet. appx. 40-41). 
He also found that there would only be a slight increase in costs 
of production in the branch of the industry which includes cigar¬ 
ette lighters and cases and that there would be no substantial 
curtailment or dislocation of employment in this branch as a re¬ 
sult of the 40-cent minimum. Indeed. Mr. Edwin E. Salt, a 
witness for petitioner Art Metal Works, admitted at the Adminis¬ 
trator's hearing that only 10 workers of a total of 600 to 700 were 
being paid less than 40 cents per hour and that these employees 
were receiving not less than 35 cents per hour because of the New 
Jersey Minimum Wage Law (resp. appx. 25-26). 


designed to be worn on apparel or carried on or aboup 
the person, including without limitation, cigar and cig\- 
arette cases, holders, and lighters; watch cases; metal 
mesh bags and metal watch bracelets; and chain, mesn, 
and parts for use in the manufacture of any of the artij- 
cles included in this definition [pet. appx. 57]. [Italic^ 
supplied.] 

Petitioners’ contention is that cigar and cigarette cases and 
lighters which are not embellished should not have been in¬ 
cluded in the definition. 2 

In their brief petitioners do little to sustain their heavjr 
burden of demonstrating that the definition adopted by th^ 
Committee and the Administrator is entirely without rea[ 
sonable basis and therefore arbitrary and void. The test i£ 
whether there is a reasonable basis for the grouping chosen. 
Southern Garment Manufacturers Association v. Fleming, — 
App. D. C. —. 122 F. (2d) 622. 631-632 (1941). See also 
National Association of Wool Manufacturers v. Fleming, — 
App. D. C. —, 122 F. (2d) 617, 619 (1941); Columbus § 
Greenville Railroad Co. v. Administrator, 5 Wage Hour Rept. 
190, 191 (C. C. A. 5, 1942). Compare United States Naviga¬ 
tion Co. v. Cunard S. S. Co., 284 U. S. 474, 485; Federal Trade 
Commission v. R. F. Keppel c£ Bros., 291 U. S. 304, 314; 
Brotherhood of Ry. Trainmen v. National Mediation Board, 
72 App. D. C. 299, 88 F. (2d) 757, 761 (1940). 

The original definition of the Jewelry Manufacturing In¬ 
dustry (Administrative Order No. 66. appointing Industr 3 r 
Committee No. 17. published on October 24. 1940) excluded 

2 Although it is not entirely clear from petitioners' brief, they 
appear to make the alternative objection that even if unembel¬ 
lished lighters and cases were properly included, the definition 
should not apply to such products if manufactured by a company 
which does not manufacture other articles of jewelry (pet. br. 13), 
Application of different rates to identical products entails obviou$ 
dangers of competitive inequality. While such a distinction i$ 
no doubt appropriate under some circumstances, it should resi 
upon more substantial grounds than petitioners’ desire to b$ 
relieved of the wage order. 
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1 Although it is not entirely clear from petitioners' brief, they 
appear to make the alternative objection that even if unembel- 
lished lighters and cases were properly included, the definition 
should not apply to such products if manufactured by a company 
which does not manufacture other articles of jewelry (pet. br. 13). 
Application of different rates to identical products entails obvious 
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“cigar and cigarette cases, holders, and lighters # * * ex¬ 
cept when made from or embellished with precious metals or 
precious, semiprecious, synthetic, or imitation stones” (pet. 
appx. 9). This Committee, however, recommended to the Ad¬ 
ministrator on November 26, 1940, that the distinction was 
without basis and that all types of cigar and cigarette cases, 
holders, and lighters should be included in the definition. The 
reasons given by the Committee for the change are as follows: 

It was felt by the Committee that “cigar and cigarette 
cases, holders, and lighters” are in practice definitely 
“articles of ornament or adornment designed to be worn 
on apparel or carried on or about the person,” which, 
whatever the material, are commonly manufactured in 
establishments which are jewelry establishments as the 
word is ordinarily understood, and for the most part 
are sold to the public in the same type of retail establish¬ 
ment as those in which other articles of jewelry are sold. 
As drawn, the definition included such articles when 
made or embellished with precious metals or stones, and 
it was felt by the Committee that the accident of em¬ 
bellishment did not alter the practical or competitive 
situation which attends the manufacture and sale of 
these articles. Therefore, there was in the judgment 
of the Committee no reason for excluding them from 
the general inclusion of articles of adornment, etc., with 
which the definition opens [pet. appx. 11-12]. 

The Administrator accepted this recommendation and 
amended the definition accordingly in Administrative Order 
No. 74, published November 28,1940 (pet. appx. 12-13). The 
definition as amended was repeated in Administrative Order 
No. 100, which disapproved the wage recommendations of In¬ 
dustry Committee No. 17 and appointed Industry Committee 
No. 26 (pet. appx. 17-18). The latter Industry Committee 
set forth the amended definition as the scope of its unanimous 

recommendation (pet. appx. 19-21). 

At the hearing before the Administrator on the minimum 
wage recommendation of Industry Committee No. 26 evidence 
W’as adduced as to the propriety of including in the definition 
all cigar and cigarette cases, holders, and lighters. The Ad- 
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ministrator found in approving the recommendation that “th^ 
definition of the Jewelry Manufacturing Industry as set forth 
in Administrative Order No. 100 is appropriate and reasonable 
for the purpose of establishing minimum wage rates and has 
been formulated with due regard for economic and competitive 
conditions” and that “cigarette lighters and cases are properl>J 
included within the definition of the Jewelry Manufacturing 
Industry for the purposes of the wage order for this industry” 
(pet. appx. 33) . 3 

Thus both industry committees unanimously favored the 
definition which petitioners challenge. Not only is it cleaif 
that the embellishment of holders, lighters, and cases does not 
affect the competitive relationship of these products (see pet. 
appx. 11), but also there is no question but that establishment^ 
manufacturing other products concededly jewelry, manufaci 
ture cigar and cigarette cases, holders, and lighters as well. 
Mr. Edwin E. Salt, principal witness for petitioners at th^ 
Administrator’s hearing, testified that one of the cigarette 1 
lighter plants which he represented manufactured vanity cases, 
mesh bags, and similar goods which are also subject to the; 
Jewelry Manufacturing Industry minimum wage order (resp' 
appx. 24). H. E. Riley, an economist of the Bureau of Laboi} 
Statistics, under whose supervision w r age data were collected 
for this industry, testified before Industry Committee No. 17 
that the data covered employees working on cigar and ciga¬ 
rette cases and lighters which were not covered by the original 
definition (resp. appx. 21). Also, the Bureau of Labor Sta-j 
tistics report states that “it was impossible to separate thos^ 
who worked on the types of lighters and cases specified in the 
[original] definition from those who worked on other types’ 
(resp. appx. 18). Finally, a watch case manufacturer testified 
that his plant produced cigarette lighters and cases (resp 
appx. 28). 

The question is not, as petitioners seem to assume, whether! 
there is evidence in the record from which the Administrator 

8 Section 10 (a) provides that “findings of fact by the Adminis¬ 
trator, when supported by substantial evidence, shall be con¬ 
clusive.” 



10 


could have found that some other definition of the industry, 
was appropriate. Columbus & Greenville Ry. Co. v. Admr., 

5 Wage Hour Rept. 190 (C. C. A. oth. 1942). Petitioners point 
to Mr. Salt’s testimony that the articles in question are not 
commercially known as jewelry, that they are sold as smokers’ 
articles principally in tobacco, chain, department, and drug i 
stores, and that their manufacture did not require the same 
highly skilled labor utilized in the manufacture of jewelry l 
(Brief. 19-20). But this testimony does not negative the estab¬ 
lished fact that embellished and unembeliished cases and light¬ 
ers are in competition with each other or that the products 
manufactured by petitioners are also produced in conceded i 
jewelry establishments. Nor does this testimony contradict 
the statement of Industry Committee No. 17 that cigar and 
cigarette cases, holders, and lighters, whether or not embel- i 
lished, are articles of ornament or adornment “designed to be i 
carried about the person” and are sold in the same type of retail I 
establishment as those in which other articles of jewelry are 
sold (pet. appx. 11). As to skill of labor, it is clear that the i 
manufacture of cheap costume jewelry, admittedly covered by 
the definition, requires even less skill than the manufacture of 
cases and lighters (resp. appx. 22. 23). ; 

Section 3 (h) of the Act defines “industry” as meaning 
“industry, or branch thereof, or group of industries.” In \ 
defining the Jewelry Manufacturing Industry, the Adminis¬ 
trator took into account competitive relationships, and the fact 
that the unembellished product is commonly manufactured ! 
in establishments producing other articles of jewelry. It is 
submitted that here, as in Opp Cotton Mills v. Administrator, 
312 V. S. 126. 148-149 (1941); Southern Garment Manufac¬ 
turers Association v. Fleming, — App. D. C. —. 122 F. (2d) 622 
(1941), and Columbus & Greenville Ry. Co. v. Administrator, 

5 Wage Hour Rept. 190 (C. C. A. 5th, 1942), the Administra¬ 
tor's action fully conformed to the statute. In fact, all the 
evidence supports the conclusion that the definition was en¬ 
tirely reasonable. 
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II 

The Minimum Wage Recommendation of Industry Committee 
No. 26 Was Made in Accordance with Law 

Section S (d) of the Act requires the Administrator to find 
whether the industry committee recommendations “are made 
in accordance with law/’ Petitioners, apparently referring to 
this section, charge that the Jewelry Minimum Wage Order is 
invalid insofar as it applies to their products because Industry 
Committee No. 26 did not have the necessary evidence to per¬ 
form its functions and because its recommendation was con¬ 
trary to the record before it (pet. br. 15-18). 

When Industry Committee No. 26 met, it had available the 
evidence which had been presented to Industry Committee No. 
17 prior to the time the definition had been amended to in¬ 
clude petitioners’ products. From this, petitioners would infer 
that Industry Committee No. 26 could not have considered 
evidence concerning its branch of the industry. Even if true, 
this would not be ground for objection since it is the proceed¬ 
ings of the Administrator, not those of the Committee, which 
are subject to review. Cf. Opp Cotton Mills v. Administrator , 
312 U. S. 126. 153 (1941). Actually, however, petitioners are 
in error as to the facts. The Bureau of Labor Statistics' study 
on wages in the Jewelry Manufacturing Industry, which was 
presented to both Industry Committees, included data on em¬ 
ployees working on all types of cigar and cigarette lighters and 
cases (resp. appx. 18-20). 4 Indeed, the evidence before Indus¬ 
try Committee No. 17 was such as to enable that body to ascer¬ 
tain that the suggested distinction between embellished and 

4 The representative character of this data is not impaired by 
the fact that it was collected from establishments engaged in 
manufacturing other articles of jewelry. See National Asm. of 
Wool Mfrx. v. Flemings — App. D. C. —, 122 F. (2d) 017, 021 
(1941). 'Fhe economist of the United States Bureau of Labor 
Statistics under whose supervision the wage survey was conducted 
stated that * * we do have in our figures a fairly adequate 

sample of the cigarette cases and other types of articles that have 
been removed from the exclusions under this redefinition and put 
into the inclusions” (resp. appx. 21). 
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unembellished lighters was without practical basis (supra, p. 8). 
As we have said, Industry Committee No. 26 had before it all 
the evidence available to its predecessor. 

Petitioners also contend that the recommendations of In¬ 
dustry Committee No. 26 were not based upon the same 
definition as the order finally issued by the Administrator. 
They claim that its recommendations were applicable only 
to “jewelry-establishment” products, apparently excluding the 
lighters and cases which they manufacture. Examination of 
Administrative Order No. 100 appointing this Committee (pet. 
appx. 17-18, 12-13), the report and recommendations of the 
Committee (pet. appx. 19-21), and the minimum-wage order 
approving its recommendations (pet. appx. 57), reveals not 
the slightest basis in fact for the contention. 5 6 * 8 In each docu¬ 
ment. the definition of the industry is set forth in identical 
terms to include without limitation, cigar and cigarette cases, 
holders, and lighters. 

To buttress the argument that there was a variance in defini¬ 
tions, petitioners intimate that Industry Committee No. 26 
was authorized only to redefine the classifications made by 
Industry Committee No. 17 (pet. br. 17-18). The Adminis¬ 
trator, in his order dissolving Industry Committee No. 17" and 

5 If petitioners mean to contend that Committee No. 26 was not 
sufficiently representative because of the change in definition, it 
may be noted that Mr. F. B. Stegeman, an employer-member of 
that Committee, was connected with the Wadsworth Watch Case 
Company of Dayton. Kentucky, which manufactures cigarette 
lighters and cases (resp. appx. 28) r In any event, the test is 
whether a committee is representative of the group of industries 
covered by the definition; representation is not required for each 
and every constituent industry. Andree <& Seedman v. Adminis¬ 
trator ,— App. D. C.—, 122 F. (2d) 634 (1941). 

6 Committee No. 17 recommended a 40-cent minimum wage for 
the manufacture or processing of watch cases, stones, and precious 
jewelry, and 35 cents for the manufacture of all other products 
covered by the definition, including petitioners’ (pet. appx. 14). 

The Administrator disapproved the recommendations on the 
ground that the classifications drawn by the Committee failed to 

reveal its intent, and that the defects in classification vitiated the 
entire recommendation (pet. appx. 15-16). 
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appointing Industry Committee No. 26, imposed no such limi ¬ 
tation ; he specifically authorized the Committee “to investigate 
conditions in the industry and recommend to the Administrator 
minimum wage rates for all employees thereof” (pet. appx. 
18). Nor is there anything in section 8 (d) of the Act which 
limits the Administrator’s power, upon disapproving a rec¬ 
ommendation of one industry committee, to refer the entire 
question to a new committee. 

CONCLUSION 


Petitioners’ case rests upon a confusion of legal question^ 
which have been settled by judicial decision and upon ah 
erroneous interpretation of the plainest procedural detail^. 
While petitioners assert that their products are not jewelryj, 
their opinion in this regard surely does not make the requisite 
showing of arbitrary action. The record clearly shows that 
petitioners’ products are competitive with conceded articles 
of jewelry which are commonly manufactured in jewelry estab¬ 
lishments, and there was evidence before the Committee rela¬ 
tive to such products. Petitioners’ final claim that the defini¬ 
tion upon which Industry Committee No. 26 acted was not the 
same as the definition contained in the Administrator’s wage 
order is conclusively disproved by the relevant documents. No 
ground of arguable merit is advanced upon which the wage 
order may be set aside. 

Respectfully submitted. 


Warner W. Gardner, 

Solicitor , 

Mortimer B. Wolf, 

Assistant Solicitor, 
Louis Sherman, 

Jacob D. Hyman, 

Millan L. Egert, 

Attorneys, 

United States Department of Labor. 


March 1942. 
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Excerpt from Report on Earnings and Hours in the Jewelry 

Manufacturing Industry 

(Tr. Bk. II. Nos. 697, 698. 844. 845) 

Scope and Method of Survey 

DEFINITION OF INDUSTRY 

This survey of earnings and hours in the jewelry manufac¬ 
turing industry was made by the Bureau of Labor Statistic^ 
at the request of the Wage and Hour Division. The purpose 
of the survey was to obtain data for the use of a Committee 
appointed by the Wage and Hour Administrator to reeoinf- 
mend a minimum wage rate for the industry. The jewelry 
manufacturing industry has been defined in general by the 
Wage and Hour Administrator to include the “manufacturing;, 
processing, and assembling, wholly or partially, from any maj- 
terial” of articles which are commonly or commercially known 
as jewelry. 

The scope of the industry is described in greater detail b^ 
the Administrator to include such products as “religious, 
school, college, and fraternal insignia; articles of ornament o^' 
adornment designed to be worn on apparel or carried on oi* 
about the person; metal mesh bags and metal watch bracelets; 
and chain, mesh, and parts for use in the manufacture of any 
of the articles included in this definition.” The following 
additional articles are included only if made from or embel¬ 
lished with precious metal or precious, semiprecious, synthetic, 
or imitation stones: 

Cigar and cigarette cases. 

Cigar and cigarette holders. 

Cigarette lighters. 

Pocket knives. 

Cigar cutters. 

Badges. 

Emblems. 

Military and naval insignia. 

Belt buckles. 

Handbag and pocketbook frames and clasps. 
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The definition also covers the manufacturing and processing 
of precious and semiprecious, synthetic, or imitation stones, as 
well as the manufacturing, drilling, and stringing of pearls, 
imitation pearls, and beads for use in the manufacture of 
jewelry. 

The definition specifically excludes the manufacture of 
watch cases, and the assaying, refining, and smelting of base 
or precious metals. It also excludes the manufacture of com¬ 
pacts and vanity cases to be used for distribution or adver¬ 
tisement of a cosmetic product. The term “parts’" is limited 
to cover materials employed exclusively for jewelry manu¬ 
facture, and does not include such articles as springs, blades, 
and nail files, which are used largely in the manufacture of 
products not covered by the definition. 

In determining the scope of the survey, the Bureau fol¬ 
lowed the general outlines of the above definition. However, 
the actual coverage necessarily extends somewhat beyond these 
limits in certain cases. Thus, a considerable proportion of 
the cigarette lighters and cigar and cigarette cases produced 
in plants covered by the report were not made of precious 
metals or embellished with stones. The data obtained from 
such plants relate to all of the wage earners employed, because 
it was impossible to separate those who worked on the types 
of lighters and cases specified in the definition from those 
who worked on other types. 

On the other hand, the survey did not cover lapidary work, 
except when carried on in jewelry factories. A preliminary 
investigation of the specialized lapidary industry revealed that 
this group of small establishments employs highly paid, skilled 
workers, who work irregularly on a piece-rate basis. For the 
most part, the lapidary firms do not keep time records of a 
type which would yield the information needed for analysis 
of hourly earnings. 






Tab lb 11. —Percentage distribution of i corker* 1 in the jewelry industry according to average hourly earnings, by product, 1940 

ITr. Dk. II. p. 23. No. 861] 
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Excerpt From Statement of H. E. Riley, U. S. Bureau o^ 
Labor Statistics, Before Industry Committee No. 17 

(Tr. Bk. I. Adms'., Ex. 1-E, pp. 69, 70, No. 121. 122) j 

Mr. Riley. Our survey of the industry did not include anjf 
watchcase manufacturers. We did, however, include a sam¬ 
ple of establishments making cigarette cases and lighters, com¬ 
pacts and similar articles, aiming to get the manufacturers 
of those articles when made of precious metals or embellishecji 
with precious stones. However, most of those plants as far 
as we can tell make a relatively small amount of higher-priceu 
articles and a larger amount of the lower-priced articles 
made of nickel and silver. The result is that we do have ii 
our figures a fairly adequate sample of the cigarette cases and 
other types of articles that have been removed from the exclu ¬ 
sions under this redefinition and put into the inclusions. 
***** 


Chairman Fisher. On the basis of the figures you did get, 
the figures that you have examined, would these inclusion^ 
and exclusions, except for watchcases, distort the picture tha 
we now have from the statistical tables? 

Mr. Riley. I don’t believe they would materially. 

Chairman Fisher. You think the figures would still poinjt 
to about the same conclusion to which they now point? 

Mr. Riley. I think so; yes. 

Mr. Wood. May I ask Mr. Riley the same question if watchf 
cases are removed from the excluded items and included? 

Mr. Riley. As far as watchcases are concerned. I can sat 
nothing there. We have no information on watchcases. 

Mr. Wood. So you don’t know whether their inclusion would 
change the figures or not? 

Mr. Riley. I can’t say. 

Mr. Hurley. How many people are engaged in manufacturj 
ing watchcases? 

Mr. Riley. I don’t know. We didn’t look into that field. Wb 
disregarded the manufacture of watchcases. I do know that 
none of the plants included in our survey were making watchj 
cases. I feel quite sure of that. 
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Excerpt From Testimony of H. E. Riley, U. S. Bureau of Labor 

Statistics 

(Tr. Bk. VII, No. 2713. p. 20) 

Q. What types of products are manufactured by concerns 
making compacts which would be subject to the definition of 
the jewelry industry? 

A. That is the compacts. 

Q. Noncommercial compacts? 

A. Noncommercial compacts. They were made in some 
cases in plants making lighters, plants making cigarette cases, 
plants making other jewelry items. 


Excerpt From Testimony of A. Mittenthal 

(Tr. Bk. VII, No. 2754, 5, pp. 61, 62) 

I represent the Bead and Novelty Group of the jewelry 
industry, the makers of the cheapest products that are made 
under the definition for the jewelry industry. More than 75% 
of the articles made by our manufacturers sell at retail from 
U to 2 5<t each. Up until the outbreak of the War. many of 
the manufacturers in the Bead and Novelty industry imported 
a great many of their articles, either finished or semifinished, 
from Czechoslovakia. Belgium, France, and other European 
countries. Our industry, to a large extent, is confined to the 
metropolitan New York area. It is because they are located 
in New York, and because they do little or no manufacturing 
of the materials that they use, they can more accurately be 
termed assemblers and wholesalers, rather than manufacturers. 

The only relationship between the Bead and Novelty Group 
and the jewelry industry is that both manufacture articles of 
adornment. They use different kinds and qualities of mate¬ 
rials and employ different classes of workers. The jewelry 
industry uses precious and semiprecious stones and metals. 
The Bead and Novelty industry uses parts and ornaments 
made of the cheapest grades of metal, glass, wood, and plastic 
materials. The jewelry industry manufactures a complete 
article. The Bead and Novelty industry buys findings and 
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other materials from manufacturers of such findings and asj 
sembles them into a finished product. In the jewelry industry! 
most of the work is performed by skilled and semiskilled work¬ 
ers. In the Bead and Novelty industry, none of the operations 
used in the assembling of the articles requires skilled labor. 

Unfortunately, there are not available any separate govern¬ 
ment statistics for the Bead and Novelty industry. In al| 
government figures, the Bead and Novelty industry is combined 
with medium priced jewelry. Yet there is a vast difference 
between the two. At least 75% of the products of the Bead 
and Novelty manufacturers are sold to the 5 and lOtf stores 
and to premium users. The products of the medium priced 
jewelry are distributed through department stores, jewelr4 
stores, and specialty shops. They manufacture articles that 
retail from $1 up to prices that compete with precious jewelry. 


Excerpt From Testimony of Edward O. Otis, Jr., Executive 
Secretary of New England Manufacturing Jewelers ant 
Silversmiths’ Association 


(Tr. Bk. VI, pp. 548. 549, Nos. 2114, 2115) 

Many operations in the industry are unskilled operations. 
These unskilled operations may be direct labor operations or 
they may be indirect labor operations. Direct labor operap 
tions include, for example, an operation known in the industry 
as “setting up and charging,” which is a simple operation conL 
sisting of flushing two pieces of metal with a flux which makeb 
soft or hard solder flow, and placing- 

Examiner Hunt. The expression unskilled is a very vaguls 
expression of skilled. You will have to define it if you want 
your meaning of it. 

Mr. Paisner. Well, the witness is defining it by giving diffi¬ 
cult illustrations immediately following. Is that a satisfactory 
explanation? 

Examiner Hunt. Well, we will see. I am only trying tb 
make the record as clear as possible. 

Mr. Paisner. Yes. 
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Examiner Hunt. Labor is unskilled to you and me but if 
you try it. it is not so unskilled after all. I found that in un¬ 
dertaking various operations. I believe it would take some 
time to acquire and even the skill of an unskilled operator. 

Mr. Paisner. I think that is not paradoxical. 

The Witness. The flushing operation usually consists of 
passing a camel’s-hair brush immersed in flux over the place 
where the solder is to be applied, and the actual charging 
operation consists of picking the small pieces of solder up wuth 
a pair of tweezers and placing them on the spot to be joined. 
This operation is usually done by female employees and is 
preparatory to soldering, which is a more skilled operation 
performed by other employees. Other examples of unskilled 
operations include charging hard enamel, consisting of fine 
ground glass, on to a piece of jewelry preparatory to fusing 
and stoning this same piece after fusing. Carding and wrap¬ 
ping. which consists solely of sewing a piece of jewelry on 
a card and wrapping it in tissue are examples of unskilled 
indirect labor operations. All these and many other similar 
operations are performed in combination plants by exactly 
the same person working interchangeably on all qualities of 
goods made in the same plant. 

These unskilled operations require the services of a sub¬ 
stantial proportion of all the employees working in the com¬ 
bination plants. For the most part, these are the employees 
who are paid at or near the minimum rate. 


Excerpt from Testimony of Edwin E. Salt 

(Tr. Bk. VII. No. 2749-2751. pp. 56-58) 

Q. How many employees does Art Metal have? 

A. Between six and seven hundred. 

Q. With regard to the Evans Case Company, what other 
products do they manufacture? 

A. They manufacture vanity cases, mesh bags, and goods 
of that character. 
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Q. And how many employees do they have? 

A. That I am not able to answer. 

Q. With respect to the Strikalite Corporation? 

A. I don’t know what else they make besides the lighters, 
neither do I know that of the Imco Company. 

Q. As I understand it, in New Jersey you are not subject to 
any state minimum wage now. 

A. That is 35 cents. 

Q. You are subject to 35 cents as a light manufacturing 
industry? 

A. That is right. 

Mr. Sabine. Light novelty manufacturing company. 

Q. What is the wage scale in the Art Metal Plant? What is 
the average wage? 

A. The minimum is 35 cents. 

Q. And the average. 

A. The majority of workers are on piece work and they will 
average anywhere from 50 to 75 cents an hour, some of them 
going even more than that. 

Q. How many workers of the six to seven hundred would 
average 50 cents? 

A. I w r ill have to hazard a guess. Probably about 40 percent. 

Q. In other words, roughly, 250. 

A. Perhaps I can give you that a little better another way. 
I tabulated the number of persons who would be affected by a 
40-cent minimum. In the factory, male help, there w’ere four 
who were on time work who were getting the 35-cent minimum. 
There were 12 on piece work, whose earnings would be very 
considerably over 40 cents. The female labor on time work,! 
there were 13 that would be affected; on piece work, 109. And 
those 109 piece workers averaged around 50 cents. 

Q. Now of these workers you say that 40 percent of the! 
workers averaged 50 cents or more. 

A. Fifty cents or over. 

Q. Now what percentage would average between 40 and 50 
cents an hour? 

A. It is a very small percentage. I have only 217 here on 
a 35-cent minimum rate of a total number of factory employees.- 
It isn’t a very large force who would be hurt. 
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Q. Let me ask you this: How many of the workers in the 
factory are earning less than 40 cents an hour at the present 
time? 

A. I should judge, roughly, about 5 percent. 

Q. And they would vary between 35 and 40 cents an hour? 

A. Yes. 

Q. Do you know what the weekly wage bill is in the factory? 

A. The total? 

Q. Yes. sir. 

A. Right now it runs in the neighborhood of SI 1,000. 

Q. Eleven thousand dollars a week. Now in your figures 
are you considering office help as well as the factory? 

A. No. 

Q. How many workers are in the office? 

A. About 60. 

Q. About 60 in the office. Of those 60 how many would be 
between 35 and 40 cents an hour? 

A. There were 6 temporary helpers. 3 of whom have since 
been discharged—temporary employment, no longer neces¬ 
sary—and two office boys. Normally there would be only the 
two office boys who draw the minimum. There was a tem¬ 
porary emergency. We used some temporary help. 

Redirect examination by Mr. Sabine: 

Q. That data you have just given us are purely and simply 
figures of your own company? 

A. Yes. 

Q. That doesn't touch at all the medium and low-priced 
lines, or do you manufacture lighters which you would classify 
in that way? 

A. The lowest retail price for pocket lighters we have is 
$2.95, which would perhaps identify the difference between the 
lower-priced, medium-priced lines. 

Q. Can you give us any idea at all as to the number of em¬ 
ployees manufacturing cheaper lighters, medium-priced light¬ 
ers, and cases? 

A. No; I don’t know the number of employees even of the 
Evans Case Company. 
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Excerpfc From United States Treasury Department Bureau! 

of Internal Revenue Regulations 51 (1941 Edition) Relating 

to the Retailers Excise Taxes Under Chapter 19 Internal 

Revenue Code 

Subpart D.— Tax on Jewelry, Etc. 

SEC. 2 4 00. TAX ON JEWELRY, ETC. 

There is hereby imposed upon the following articles sold 
at retail a tax equivalent to 10 per centum of the price for 
which so sold: All articles commonly or commercially known j 
as jewelry, whether real or imitation; pearls, precious and semi¬ 
precious stones, and imitations thereof; articles made of, or 
ornamented, mounted, or fitted with, precious metals or imita¬ 
tions thereof; watches and clocks and cases and movements 
therefor; gold, gold-plated, silver, silver-plated, or sterling 
flatware or hollow ware; opera glasses; lorgnettes; marine 
glasses; field glasses; and binoculars. The tax imposed by 
this section shall not apply to any article used for religious 
purposes, to surgical instruments, or to frames or mountings j 
for spectacles or eyeglasses, or to a fountain pen if the only 
parts of the pen which consist of precious metals are essential 
parts not used for ornamental purposes. 

Sec. 320.31. Scope of Tax. —The tax attaches to the sale 
by the retailer of articles: 

(1) All articles commonly or commercially known as jewelry, 
whether real or imitation; 

(2) Pearls, precious and semiprecious stones and imitations 
thereof; 

(3) All other articles made of, ornamented, mounted, or 
fitted with, precious metals or imitations thereof; 

(4) Articles specifically mentioned in the Code, such as 
watches, clocks, cases, and movements therefor; gold, gold- 
plated, silver, silver-plated, or sterling flatware or hollow ware; 
opera glasses; lorgnettes; marine glasses; field glasses; and 
binoculars. 

Sec. 320.31. Jewelry. —Jewelry in general includes articles 
designed to be worn on the person or apparel for the purpose 
of adornment and which in accordance with custom or ordi- 
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nary usage are worn so as to be displayed, such as rings, chains, 
brooches, bracelets, cuff buttons, necklaces, earrings, beads, 
etc. This tax is imposed on the sale of any of such articles 
at retail, regardless of the substance of which made and with¬ 
out reference to their utilitarian value or purpose, unless for 
a purpose specifically exempted by law. The term “jewelry’’ 
ordinarily does not include articles designed to be carried in 
the hand or hung over the arm, such as canes, bags, and purses. 

* Likewise, many things designed to be carried in the hand or i 
worn concealed about the person, such as vanity cases, mesh- 
bags. cigarette cases, eyeglass cases, and pencils, do not fall i 
within the category of jewelry, as defined above, but such 
articles are taxable under this section of the Code when made 
of. or ornamented, mounted, or fitted with, precious metals 
or imitations thereof (see section 320.33). It is immaterial 
under the Code whether the jewelry is real or imitation. 


Excerpt From Testimony of F. B. Stegeman 
(Tr. Bk. VI, p. 941. No. 2509) 

Examiner Hunt. Will you state your name, please? 

The Witness. F. B. Stegeman. connected with the Wards- 
worth Watch Case Company, Dayton. Kentucky. Vice Presi¬ 
dent and Superintendent. 

Examiner Hunt. Go ahead, sir. 

By Mr. Greenberg: 

Q. Mr. Stegeman, docs your plant manufacture other prod¬ 
ucts besides watchcases? 

A. Yes. sir; we do. 

Q. Will you state what those products are? 

A. We manufacture some jewelry articles. 

Q. Such as? 

A. Collar clasps, collar pins, belt buckles, compacts, ciga¬ 
rette lighters, and cases. 

Q. Lighters? 

A. Yes, sir. 
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Pertinent Provisions on Fair Labor Standards Act of 1938 

Sec. 3. (h) “Industry” means a trade, business, industry, or 
branch thereof, or group of industries, in which individuals are 
gainfully employed. 


INDUSTRY COMMITTEES 

Sec. 5. (a) The Administrator shall as soon as practicable 
appoint an industry committee for each industry engaged in 
commerce or in the production of goods for commerce. 

(b) An industry committee shall be appointed by the Ad¬ 
ministrator without regard to any other provisions of law re¬ 
garding the appointment and compensation of employees of 
the United States. It shall include a number of disinterested 
persons representing the public, one of whom the Administrator 
shall designate as chairman, a like number of persons repre¬ 
senting employees in the industry, and a like number repre¬ 
senting employers in the industry. In the appointment of the 
persons representing each group, the Administrator shall give 
due regard to the geographical regions in which the industry is 
carried on. 

(c) Two-thirds of the members of an industry committee 
shall constitute a quorum, and the decision of the committee 
shall require a vote of not less than a majority of all its mem¬ 
bers. Members of an industry committee shall receive as com¬ 
pensation for their services a reasonable per diem,, which the 
Administrator shall by rules and regulations prescribe, for each 
day actually spent in the work of the committee, and shall in 
addition be reimbursed for their necessary traveling and other 
expenses. The Administrator shall furnish the committee with 
adequate legal, stenographic, clerical, and other assistance, and 
shall by rules and regulations prescribe the procedure to be fol¬ 
lowed by the committee. 

(d) The Administrator shall submit to an industry commit- 
lee from time to time such data as he may have available on 
the matters referred to it, and shall cause to be brought before 
it in connection with such matters any witnesses whom he 
deems material. An industry committee may summon other 
witnesses or call upon the Administrator to furnish additional 
information to aid it in its deliberation. 
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WAGE ORDERS 

Sec. 8 . (a) With a view to carrying out the policy of this Act 
by reaching, as rapidly as is economically feasible without sub¬ 
stantially curtailing employment, the objective of a universal 
minimum wage of 40 cents an hour in each industry engaged 
in commerce or in the production of goods for commerce, the 
Administrator shall from time to time convene the industry 
committee for each such industry, and the industry committee 
shall from time to time recommend the minimum rate or rates 
of wages to be paid under section 6 by employers engaged in 
commerce or in the production of goods for commerce in such 
industry or classifications therein. 

(b) Upon the convening of an industry committee, the Ad¬ 
ministrator shall refer to it the question of the minimum wage 
rate or rates to be fixed for such industry. The industry com¬ 
mittee shall investigate conditions in the industry and the com¬ 
mittee. or any authorized subcommittee thereof, may hear such 
witnesses and receive such evidence as may be necessary or 
appropriate to enable the committee to perform its duties and 
functions under this Act. The committee shall recommend to 
tiie Administrator the highest minimum wage rates for the in¬ 
dustry which it determines, having due regard to economic and 
competitive conditions, will not substantially curtail employ¬ 
ment in the industry. 

(c) The industry committee for any industry shall recom¬ 
mend such reasonable classifications within any industry as it 
determines to be necessary for the purpose of fixing for each 
classification within such industry the highest minimum wage 
rate (not in excess of 40 cents an hour) which (1) will not sub¬ 
stantially curtail employment in such classification and (2) 
will not give a competitive advantage to any group in the in¬ 
dustry. and shall recommend for each classification in the in¬ 
dustry the highest minimum wage rate which the committee 
determines will not substantially curtail employment in such 
classification. In determining whether such classifications 
should be made in any industry, in making such classifications, 
and in determining the minimum wage rates for such classifica¬ 
tions. no classification shall be made, and no minimum 
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wage rate shall be fixed, solely on a regional basis, but the inn 
dustry committee and the Administrator shall consider among 
other relevant factors the following: 

(1) competitive conditions as affected by transporta¬ 
tion, living, and production costs; 

(2) the wages established for work of like or comparably 
character by collective labor agreements negotiated be¬ 
tween employers and employees by representatives of their 
own choosing; and 

(3) the wages paid for work of like or comparable char¬ 
acter by employers who voluntarily maintain minimum- 
wage standards in the industry. 

No classification shall be made under this section on the basis 
of age or sex. 

(d) The industry committee shall file with the Adminis¬ 
trator a report containing its recommendations with respect t^ 
the matters referred to it. Upon the filing of such report. th<* 
Administrator, after due notice to interested persons, and givj 
ing them an opportunity to be heard, shall by order approve; 
and carry into effect the recommendations contained in such 
report, if he finds that the recommendations are made in ac ¬ 
cordance with law, are supported by the evidence adduced a|t- 
the hearing, and, taking into consideration the same factors a^ 
are required to be considered by the industry committee, will 
carry out the purposes of this section; otherwise he shall dis¬ 
approve such recommendations. If the Administrator disap¬ 
proves such recommendations, he shall again refer the matter 
to such committee, or to another industry committee for such 
industry (which he may appoint for such purpose), for further 
consideration and recommendations. 

(e) No order issued under this section with respect to any 
industry prior to the expiration of seven years from the effcctivjj 
date of section 6 shall remain in effect after such expiration!, 
and no order shall be issued under this section with respect tb 
any industry on or after such expiration, unless the industiw 
committee by a preponderance of the evidence before it recom|- 
mends, and the Administrator by a preponderance of the eviL 
dence adduced at the hearing finds, that the continued effect 
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tiveness or the issuance of the order, as the case may be, is 
necessary in order to prevent substantial curtailment of em¬ 
ployment in the industry. 

(f) Orders issued under this section shall define the indus¬ 
tries and classifications therein to which they are to apply, and 
shall contain such terms and conditions as the Administrator 
finds necessary to carry out the purposes of such orders, to pre¬ 
vent the circumvention or evasion thereof, and to safeguard 
the minimum wage rates established therein. No such order 
shall take effect until after due notice is given of the issuance 
thereof by publication in the Federal Register and by such 
other means as the Administrator deems reasonably calculated 
to give to interested persons general notice of such issuance. 

(g) Due notice of any hearing provided for in this section 
shall be given by publication in the Federal Register and by 
such other means as the Administrator deems reasonably cal¬ 
culated to give general notice to interested persons. 
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